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announcement on the inside cover of this issue.
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of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,
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GPO Access User Support Team via:
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Part 417
[Docket No. 98—006N]

HACCP Plan Requirements and Meat
and Poultry Product Processing
Categories; Policy Clarification

AGENCY: Food Safety and Inspection
Service.

ACTION: Policy clarification.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is publishing
this document to clarify its policy in
regard to HACCP (Hazard Analysis and
Critical Control Points) requirements for
meat and poultry establishments
producing either multiple products that
fall within a single processing category
or single products that pass through
multiple processing categories.

DATES: Comments must be received on
or before June 1, 1998.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket Clerk, Docket #98—006N, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 102,
Cotton Annex, 300 12 St., SW,
Washington, DC 20250-3700. All
comments submitted in response to this
document will be available for public
inspection in the Docket Clerk’s Office
between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Patricia F. Stolfa, Assistant Deputy
Administrator, Regulations and
Inspection Methods, Food Safety and
Inspection Service, U.S. Department of
Agriculture (202) 205-0699.

SUPPLEMENTARY INFORMATION:
Background

On July 25, 1996, FSIS published a
final rule establishing new requirements

intended to improve the safety of meat
and poultry products and facilitate the
modernization of USDA’s meat and
poultry inspection system (‘‘Pathogen
Reduction; Hazard Analysis and Critical
Control Point (HACCP) Systems’’; 61 FR
38806). The final rule requires all
official meat and poultry establishments
to implement HACCP, a science-based
process control system. Under the new
regulations, all official establishments
are responsible for developing and
implementing HACCP plans
incorporating the controls necessary and
appropriate to ensure that their meat or
poultry products are safe.

HACCP is a flexible system that
enables establishments to develop and
implement control systems customized
to the nature and volume of their
production. Accordingly, FSIS has
promulgated regulatory requirements
meant to provide meat and poultry
establishments with the maximum
flexibility for developing and
implementing HACCP plans. FSIS is
publishing this notice to clarify the
regulatory requirements for
establishments that wish to develop and
implement a single HACCP plan for
multiple, similar products or for a single
product that passes through multiple
processing categories.

Under §417.2, paragraph (a) of the
HACCP requirements, FSIS requires
meat and poultry establishments to
conduct a hazard analysis to determine
what food safety hazards are reasonably
likely to occur in the production process
and identify the preventive measures it
can apply to control those hazards.
Whenever a hazard analysis reveals that
one or more food safety hazards are
reasonably likely to occur, FSIS requires
that each establishment develop and
implement a written HACCP plan
covering each product produced by that
establishment. Further, FSIS specifically
requires that establishments develop
HACCP plans for products that fall into
the following processing categories:

(i) Slaughter—all species.

(i) Raw product—ground.

(iii) Raw product—not ground.

(iv) Thermally processed—commercially
sterile.

(v) Not heat treated—shelf stable.

(vi) Heat treated—shelf stable.

(vii) Fully cooked—not shelf stable.

(viii) Heat treated but not fully cooked—
not shelf stable.

(ix) Product with secondary inhibitors—
not shelf stable.

Section 417.2(b)(2) states ““A single
HACCP plan may encompass multiple
products within a single processing
category identified in this paragraph, if
the food safety hazards, critical control
points (CCP’s), critical limits, and
procedures required to be identified and
performed * * * are essentially the
same, provided that any required
features of the plan that are unique to
a specific product are clearly delineated
in the plan and are observed in
practice.” Many meat and poultry
establishments, especially processing
establishments, manufacture numerous
products that have most of their
processing steps in common. Allowing
a single HACCP plan for such products
was intended to simplify and improve
both compliance and inspection.

For example, an establishment
producing both ready-to-eat corned beef
and ready-to-eat roast beef could
develop and implement a single HACCP
plan for both products. The HACCP
plan would identify the common CCP’s
and critical limits (cooking and cooling
product in accordance with time/
temperature combinations
predetermined by the establishment), as
well as any processing differences (the
corned beef would undergo a curing
step). In this example, compliance with
HACCP requirements is simplified, and
it is probably more efficient and cost-
effective to develop and implement a
single HACCP plan for the two products
than to produce two separate plans.
Inspection is also improved and
simplified because FSIS inspection
personnel can more efficiently and
effectively review a single, unified
HACCP plan.

In this document, FSIS also is
clarifying that meat and poultry
establishments may develop a single
HACCP plan for a single product that
passes through multiple processing
categories. It is likely that such HACCP
plans would be developed and
implemented, for the most part, by
establishments that both slaughter
(category (i)) and process (categories (ii)
through (ix)) meat or poultry. For
example, there are numerous
establishments that slaughter, grind, and
package meat for retail sale. There also
are numerous establishments that
slaughter, cut up, and package poultry
for retail sale. Many of these and similar
establishments probably will choose to
develop and implement a single HACCP
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plan covering both slaughter and
processing. Developing and
implementing a single HACCP plan for
a single product often would be more
efficient and cost effective than
producing two plans (one for slaughter
and one for processing). In many cases,
FSIS inspection personnel will be able
to more efficiently and effectively
review a single HACCP plan that covers
all of the processing (including
slaughter) within a meat or poultry
establishment.

Done in Washington, DC: March 18, 1998.
Thomas J. Billy,

Administrator, Food Safety Inspection
Service.

[FR Doc. 98-8432 Filed 3—31-98; 8:45 am]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 2, 4, 7, 9, 15, 16, 76,
and 110
RIN 3150-AF89

Statement of Organization and General
Information; Minor Amendments

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is revising its statement of
organization and general information to
reflect the creation of the Office of the
Chief Financial Officer (OCFO) and the
Office of the Chief Information Officer
(OCI0), the reorganization of the Office
of Administration (ADM), and other
minor changes. These amendments are
necessary to inform the public of
administrative changes within the NRC.
EFFECTIVE DATE: April 1, 1998.

FOR FURTHER INFORMATION CONTACT:
David L. Meyer, Chief, Rules and
Directives Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-7162, e-mail:
diml@nrc.gov.

SUPPLEMENTARY INFORMATION: On
January 5, 1997, the Commission
announced the creation of the OCFO
and the OCIO. These offices report
directly to the Chairman. These offices
were established pursuant to the Chief
Financial Officers Act of 1990 and the
Clinger-Cohen Act of 1996, respectively.
The responsibilities and functions of
their predecessor organizations that
reported to the Executive Director for
Operations (EDO) were transferred to
these offices, respectively. Accordingly,
the Office of the Controller and the

Office of Information Resources
Management were abolished. In
addition, publications, graphics,
printing, and Freedom of Information
Act and Privacy Act functions were
transferred from the Office of
Administration (ADM) to the OCIO.
This final rule also notes the name
change of the Office of Personnel to the
Office of Human Resources and other

minor administrative changes.

Because these amendments deal with
agency practice and procedures, the
notice and comment provisions of the
Administrative Procedure Act do not
apply pursuant to 5 U.S.C. 553(b)(A).
The amendments are effective upon
publication in the Federal Register.
Good cause exists to dispense with the
usual 30-day delay in the effective date
because these amendments are of a
minor and administrative nature,
dealing with the agency’s
reorganization.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR 51.22
(c) (2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects

10 CFR Part 1

Organization and functions
(Government agencies)

10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 4

Administrative practice and
procedure, Blind, Buildings, Civil
rights, Employment, Equal employment
opportunity, Federal aid programs,
Grant programs, Handicapped, Loan
programs, Reporting and recordkeeping
requirements, Sex discrimination.

10 CFR Part 7
Advisory committees, Sunshine Act.

10 CFR Part 9

Criminal penalties, Freedom of
Information, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act.

10 CFR Part 15

Administrative practice and
procedure, Debt collection.

10 CFR Part 16

Administrative practice and
procedure, Debt collection.

10 CFR Part 76

Certification, Criminal penalties,
Radiation protection, Reporting and
recordkeeping requirements, Security
measures, Special nuclear material,
Uranium enrichment by gaseous
diffusion.

10 CFR Part 110

Administrative practice and
procedure, Classified information,
Criminal penalties, Export, Import,
Intergovernmental relations, Nuclear
materials, Nuclear power plants and
reactors, Reporting and recordkeeping
requirements, Scientific equipment.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 1, 2, 4, 7,
9, 15, 16, 76, and 110.

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); secs.
201, 203, 204, 205, 209, 88 Stat. 1242, 1244,
1245, 1246, 1248, as amended (42 U.S.C.
5841, 5843, 5844, 5845, 5849); 5 U.S.C. 552,
553; Reorganization Plan No.1 of 1980, 45 FR
40561, June 16, 1980.

2. In §1.3, paragraph (c), the first
sentence is revised to read as follows:

8§1.3 Sources of additional information.
* * * *

(c) Information regarding the
availability of NRC records under the
Freedom of Information Act and the
Privacy Act of 1974 may be obtained
from the Information Management
Division, Office of the Chief Information
Officer * * *,
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§1.25 [Amended]

3. In §1.25, paragraph (h) is removed,
and paragraphs (i) through (I) are
redesignated as paragraphs (h) through
(K).

§1.34 [Removed]

4. Section 1.34 is removed.

5. Sections 1.32 and 1.33 are
redesignated as §§1.33 and 1.34 and
revised to read as follows:

§1.33 Office of Enforcement.

The Office of Enforcement—

(a) Develops policies and programs for
enforcement of NRC requirements;

(b) Manages major enforcement
actions; and

(c) Assesses the effectiveness and
uniformity of Regional enforcement
actions.

§1.34 Office of Administration.

The Office of Administration—

(a) Develops and implements
agencywide contracting policies and
procedures;

(b) Develops policies and procedures
and manages the operation and
maintenance of NRC offices, facilities,
and equipment;

(c) Plans, develops, establishes, and
administers policies, standards, and
procedures for the overall NRC security
program; and

(d) Develops and implements policies
and procedures for the review and
publication of NRC rulemakings, and
ensures compliance with the Regulatory
Flexibility Act and the Small Business
Regulatory Enforcement Fairness Act,
manages the NRC management
directives program, and provides
translations services.

6. Under the undesignated center
heading ‘‘Executive Director for
Operations,” §1.31 is redesignated as
§1.32, paragraph (d) is removed, and
paragraph (b) is revised to read as
follows:

Executive Director for Operations

§1.32 Office of the Executive Director for
Operations.
* * * * *

(b) The EDO supervises and
coordinates policy development and
operational activities in the following
line offices; the Office of Nuclear
Reactor Regulation, the Office of
Nuclear Material Safety and Safeguards,
the Office of Nuclear Regulatory
Research, and the NRC Regional Offices;
and the following staff offices: The
Office of Enforcement, the Office of
Administration, the Office of
Investigations, the Office for Analysis
and Evaluation of Operational Data, the
Office of Small Business and Civil

Rights, the Office of Human Resources,
the Office of State Programs, and other
organizational units as shall be assigned
by the Commission. The EDO is also
responsible for implementation of the
Commission’s policy directives
pertaining to these offices.

* * * * *

7. A new undesignated center heading
and a new §1.30 are added to read as
follows:

Chief Information Officer

§1.30 Office of the Chief Information
Officer.

The Office of the Chief Information
Officer—

(a) Plans, directs, and oversees the
NRC’s information resources, including
technology infrastructure and delivery
of information management services, to
meet the mission and goals of the
agency;

(b) Provides principal advice to the
Chairman to ensure that information
technology (IT) is acquired and
information resources across the agency
are managed in a manner consistent
with Federal information resources
management (IRM) laws and
regulations;

(c) Assists senior management in
recognizing where information
technology can add value while
improving NRC operations and service
delivery;

(d) Directs the implementation of a
sound and integrated IT architecture to
achieve NRC'’s strategic and IRM goals;

(e) Monitors and evaluates the
performance of information technology
and information management programs
based on applicable performance
measures and assesses the adequacy of
IRM skills of the agency;

(f) Provides guidance and oversight
for the selection, control and evaluation
of information technology investments;
and

(9) Provides oversight and quality
assurance for the design and operation
of the Licensing Support System (LSS)
services and for the completeness and
integrity of the LSS database, ensures
that the LSS meets the requirements of
10 CFR part 2, subpart J, concerning the
use of the LSS in the Commission’s
high-level waste licensing proceedings,
and provides technical oversight of DOE
in the design, development, and
operation of the LSS.

8. A new undesignated center heading
and a new §1.31 are added to read as
follows:

Chief Financial Officer

§1.31 Office of the Chief Financial Officer.

The Office of the Chief Financial
Officer—

(a) Oversees all financial management
activities relating to NRC’s programs
and operations and provides advice to
the Chairman on financial management
matters;

(b) Develops and transmits the NRC’s
budget estimates to the Office of
Management and Budget (OMB) and
Congress;

(c) Establishes financial management
policy including accounting principles
and standards for the agency and
provides policy guidance to senior
managers on the budget and all other
financial management activities;

(d) Provides an agencywide
management control program for
financial and program managers that
establishes internal control processes
and provides for timely corrective
actions regarding material weaknesses
that are disclosed to comply with the
Federal Manager’s Financial Integrity
Act of 1982;

(e) Develops and manages an
agencywide planning, budgeting, and
performance management process;

(f) Develops and maintains an
integrated agency accounting and
financial management system, including
an accounting system, and financial
reporting and internal controls;

(g) Directs, manages, and provides
policy guidance and oversight of agency
financial management personnel
activities and operations;

(h) Prepares and transmits an annual
financial management report to the
Chairman and the Director, Office of
Management and Budget, including an
audited financial statement;

(i) Monitors the financial execution of
NRC'’s budget in relation to actual
expenditures, controls the use of NRC
funds to ensure that they are expended
in accordance with applicable laws and
financial management principles, and
prepares and submits to the Chairman
timely cost and performance reports;

(j) Establishes, maintains, and
oversees the implementation of license
fee polices and regulations; and

(k) Reviews, on a periodic basis, fees
and other charges imposed by NRC for
services provided and makes
recommendations for revising those
charges, as appropriate.

§1.38 [Removed]

9. Section 1.38 is removed.

10. In §1.39, the section heading and
the introductory paragraph are revised
to read as follows:
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§1.39 Office of Human Resources.

The Office of Human Resources
* * * * *

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

11. The authority citation for part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 936, 937, 938, as amended (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425, 96 Stat.
2213, as amended (42 U.S.C. 10134(f)); sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also
issued under Pub. L. 97-415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 161 b, i, 0, 182, 186, 234,
68 Stat. 948-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2201 (b), (i), (0), 2236,
2282); sec. 206, 88 Stat 1246 (42 U.S.C. 5846).
Sections 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 890, as amended by sec.
31001(s), Pub. L. 104-134, 110 Stat. 1321
373 (28 U.S.C. 2461 note). Sections 2.600—
2.606 also issued under sec. 102, Pub. L. 91—
190, 83 Stat. 853, as amended (42 U.S.C.
4332). Sections 2.700a, 2.719 also issued
under 5 U.S.C. 554. Sections 2.754, 2.760,
2.770, 2.780 also issued under 5 U.S.C. 557.
Section 2.764 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 2.790 also
issued under sec. 103, 68 Stat. 936, as
amended (42 U.S.C. 2133) and 5 U.S.C. 552.
Sections 2.800 and 2.808 also issued under
5 U.S.C. 553. Section 2.809 also issued under
5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039).
Subpart K also issued under sec. 189, 68 Stat.
955 (42 U.S.C. 2239); sec. 134, Pub. L. 97—
425, 96 Stat. 2230 (42 U.S.C. 10154). Subpart
L also issued under sec. 189, 68 Stat. 955 (42
U.S.C. 2239). Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42
U.S.C. 2135).

12. In §2.802, the introductory text of
paragraph (b), and paragraphs (e), and
(9) are revised to read as follows:

§2.802 Petition for rulemaking.

* * * * *

(b) A prospective petitioner may
consult with the NRC before filing a
petition for rulemaking by writing to the
Chief, Rules and Directives Branch, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001. A
prospective petitioner also may
telephone the Rules and Directives

Branch on (301) 415-7163 or toll free on
(800) 368-5642.

* * * * *

(e) If it is determined that the petition
includes the information required by
paragraph (c) of this section and is
complete, the Chief, Rules and
Directives Branch, or designee, will
assign a docket number to the petition,
will cause the petition to be formally
docketed, and will deposit a copy of the
docketed petition in the Commission’s
Public Document Room. Public
comment may be requested by
publication of a notice of the docketing
of the petition in the Federal Register
or, in appropriate cases, may be invited
for the first time upon publication in the
Federal Register of a proposed rule
developed in response to the petition.
Publication will be limited by the
requirements of section 181 of the
Atomic Energy Act of 1954, as amended,
and may be limited by order of the
Commission.

* * * * *

(9) The Chief, Rules and Directives
Branch, will prepare on a semiannual
basis a summary of petitions for
rulemaking before the Commission,
including the status of each petition. A
copy of the report will be available for
public inspection and copying for a fee
in the Commission’s Public Document
Room, 2120 L Street, NW., Washington,
DC 20555-0001.

13. In §2.1007, paragraph (a)(2) is
revised to read as follows:

§2.1007 Access.

(a) * Kk *

(2) Terminals for access to full
headers for all documents in the
Licensing Support System during the
pre-license application phase, and
images of the non-privileged documents
of NRC will be provided at the
Commission’s Public Document Room
of NRC, and at all NRC Local Public
Document Rooms established in the
vicinity of the likely candidate site for
a geologic repository, and at the NRC
Regional Field Offices.

* * * * *

PART 4—NONDISCRIMINATION IN
FEDERALLY ASSISTED COMMISSION
PROGRAMS

14. The authority citation for part 4
continues to read as follow:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 274, 73 Stat.
688, as amended (42 U.S.C. 2021); sec. 201,
88 Stat. 1242, as amended (42 U.S.C. 5841);
sec. 207, Pub. L. 95-604, 92 Stat. 3033.

Subpart A also issued under secs. 602—605,
Pub. L. 88-352, 78 Stat. 252, 253 (42 U.S.C.
2000d-1-2000d-4); sec. 401, 88 Stat. 1254

(42 U.S.C. 5891). Subpart B also issued under
sec. 504, Pub. L. 93-112, 87 Stat. 394 (29
U.S.C. 706); sec. 119, Pub. L. 95-602, 92 Stat.
2984 (29 U.S.C. 794); sec. 122, Pub. L. 95—
602, 92 Stat. 2984 (29 U.S.C. 706(6)). Subpart
C also issued under Title Il of Pub. L. 94—
135, 89 Stat. 728, as amended (42 U.S.C.
6101). Subpart E also issued under 29 U.S.C.
794.

15. In §4.4, paragraph (i) is revised to
read as follows:

§4.4 Definitions.

* * * * *

(i) Responsible NRC official means the
Director of the Office of Small Business
and Civil Rights or any other officer to
whom the Executive Director for
Operations has delegated the authority
to act.

* * * * *

16. Section 4.5 is revised to read as
follows:

§4.5 Communications and reports.

Except as otherwise indicated, all
communications and reports relating to
this part should be addressed to the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.
Communications and reports may be
delivered in person to the Commission’s
offices at 11555 Rockville Pike,
Rockville, Maryland 20852-2738.

PART 7—ADVISORY COMMITTEES

17. The authority citation for part 7
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); Pub. L.
92-463, 86 Stat. 770 (5 U.S.C. App.).

18. In §7.22, paragraphs (a) and (b)
are revised to read as follows:

§7.22 Fiscal and administrative
responsibilities.

(a) The Office of the Chief Financial
Officer shall keep such records as will
fully disclose the disposition of any
funds that may be at the disposal of
NRC advisory committees.

(b) The Office of the Chief Information
Officer shall keep such records as will
fully disclose the nature and extent of
activities of NRC advisory committees.

* * * * *

PART 9—PUBLIC RECORDS

19. The authority citation for part 9
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Subpart A also issued under 5 U.S.C. 552;
31 U.S.C. 9701; Pub. L. 99-570. Subpart B
also issued under 5 U.S.C. 552a. Subpart C
also issued under 5 U.S.C. 552b.
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§9.53 [Amended]

20. In 89.53, paragraph (a), remove
the words “‘Director, Office of
Administration” and “Director, or his
designee” each time they appear, and
add in their place the words ““Freedom
of Information Act and Privacy Act
Officer,” and in paragraph (b), remove
the words “‘Director, Office of
Administration” each time they appear,
and add in their place the words
“Freedom of Information Act and
Privacy Act Officer.”

§9.54 [Amended]

21. In 89.54, paragraph (b), remove
the words “‘Director, Office of
Administration” and add in their place
the words ““Freedom of Information Act
and Privacy Act Officer.”

§9.60 [Amended]

22.In 89.60, paragraph (a), remove
the words “‘Director, Office of
Administration, or his designee,” and
add in their place the words “Freedom
of Information Act and Privacy Act
Officer.”

§9.65 [Amended]

23.In §9.65, in paragraph (a), the
introductory text, and paragraph (b),
remove the words ““Director, Office of
Administration, or the Director’s
designee” each time they appear, and
add in their place the words ““Freedom
of Information Act and Privacy Act
Officer’” and remove the words “‘the
Assistant Inspector General for Audits.”

24. In §9.66, paragraph (a)(1), the
introductory text, and in paragraphs
(2)(2) and (a)(3), remove the words
“Director, Office of Administration, or
the Director’s Designee” and add in
their place the words “Freedom of
Information Act and Privacy Act
Officer,” in paragraph (c)(2), remove the
words “‘Director, Office of
Administration,” and add in their place
the words ** Freedom of Information Act
and Privacy Act Officer,” in paragraphs
(a)(1) and (a)(2) remove the words
“Assistant Inspector General for
Audits,” each time they appear, and
revise paragraph (b) to read as follows:

§9.66 Determinations authorizing or
denying correction of records; appeals.
* * * * *

(b) Appeals from initial adverse
determinations. If an individual’s
request to amend or correct a record has
been denied, in whole or in part, the
individual may appeal that action and
request a final review and determination
of that individual’s request by the
Inspector General or the Executive
Director for Operations, as appropriate.
An appeal of an initial determination

must be filed within 60 days of the
receipt of the initial determination. The
appeal must be in writing and addressed
to the Freedom of Information Act and
Privacy Act Officer, U.S. Nuclear
Regulatory Commission, Washington DC
20555-0001, for submission to the
appropriate appellate authority for a
final determination. The appeal should
clearly state on the envelope and in the
letter ““Privacy Act Correction Appeal.”
The NRC does not consider an appeal
that is not marked as indicated in this
paragraph as received until it is actually
received by the Inspector General or
Executive Director for Operations.
Requests for final review must set forth
the specific item of information sought
to be corrected or amended and should
include, where appropriate, documents
supporting the correction or

amendment.
* * * * *
§9.69 [Amended]

25. In 89.69, paragraph (a), remove
the words, ‘‘Director, Office of
Administration, or his designee” and
add in their place the words “Freedom
of Information Act and Privacy Act
Officer.”

89.85 [Amended]

26. In §9.85, remove the words,
“Director, Division of Freedom of
Information and Publications Services”
and add in their place the words
“Freedom of Information Act and
Privacy Act Officer.”

PART 15—DEBT COLLECTION
PROCEDURES

27. The authority citation for part 15
continues to read as follows:

Authority: Secs. 161, 186, 68 Stat. 948,
955, as amended (42 U.S.C. 2201, 2236); sec.
201, 88 Stat. 1242, as amended (42 U.S.C.
5841); sec. 3, Pub. L. 89-508, 80 Stat. 308,
as amended (31 U.S.C. 3711, 3717, 3718); sec.
1, Pub. L. 97-258, 96 Stat. 972 (31 U.S.C.
3713); sec. 5, Pub. L. 89-508, 80 Stat. 308,
as amended (31 U.S.C. 3716); Pub. L. 97-365,
96 Stat. 1749 (31 U.S.C. 3719); Federal
Claims Collection Standards, 4 CFR 101-105.

28. Section 15.3 is revised to read as
follows:

§15.3 Communications.

Unless otherwise specified, all
communications concerning the
regulations in this part should be
addressed to the Secretary, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, ATTN: Rulemakings
and Adjudications Staff.
Communications may be delivered in
person to the Commission’s offices
located at 11555 Rockville Pike, One

White Flint North, Rockville, Maryland
20852-2738.

29. In §15.35, the introductory text of
paragraph (c) is revised to read as
follows:

§15.35 Payments.
* * * * *

(c) To whom payment is made.
Payment of a debt is made by check,
electronic transfer, draft, or money order
payable to the United States Nuclear
Regulatory Commission and mailed or
delivered to the Division of Accounting
and Finance, Office of the Chief
Financial Officer, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, unless payment is—

* * * * *

PART 16—SALARY OFFSET
PROCEDURES FOR COLLECTING
DEBTS OWED BY FEDERAL
EMPLOYEES TO THE FEDERAL
GOVERNMENT

30. The authority citation for part 16
continues to read as follows:

Authority: Secs. 161, 186, 68 Stat. 948,
955, as amended (42 U.S.C. 2201, 2236); sec.
201, 88 Stat, 1242, as amended (42 U.S.C.
5841); sec. 3, Pub. L. 89-508, 80 Stat. 308,
as amended (31 U.S.C. 3711, 3717, 3718);
sec.1, Pub. L. 97-258, 96 Stat. 972 (31 U.S.C.
3713); sec. 5, Pub. L. 89-508, 80 Stat. 308,
as amended (31 U.S.C. 3716); Pub. L. 97-365,
96 Stat. 1749 (31 U.S.C. 3719); Federal
Claims Collection Standards, 4 CFR 101-105.

31.In 816.1, paragraph (e) is revised
to read as follows:

§16.1 Purpose and scope.
* * * * *

(e) This part does not preclude an
employee from requesting waiver of an
overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774, or 32 U.S.C. 716 or in any
way questioning the amount or validity
of the debt by submitting a subsequent
claim to the NRC. This part does not
preclude an employee from requesting a
waiver pursuant to other statutory
provisions applicable to the particular
debt being collected.

PART 76—CERTIFICATION OF
GASEOUS DIFFUSION PLANTS

32. The authority citation for part 76
is revised to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, secs. 1312, 1701, as amended, 106
Stat. 2932, 2951, 2952, 2953, 110 Stat. 1321—-
349 (42 U.S.C. 2201, 2297b—11, 2297f); secs.
201, as amended, 204, 206, 88 Stat. 1244,
1245, 1246 (42 U.S.C. 5841, 5842, 5845,
5846). Sec. 234(a), 83 Stat. 444, as amended
by Pub. L. 104-134, 110 Stat. 1321, 1321-349
(42 U.S.C. 2243(a)).

Section 76.7 also issued under Pub. L. 95—
601. sec. 10, 92 Stat 2951 (42 U.S.C. 5851).
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Section 76.22 is also issued under sec.193(f),
as amended, 104 Stat. 2835, as amended by
Pub. L. 104-134, 110 Stat. 1321, 1321-349
(42 U.S.C. 2243(f)). Section 76.35(j) also
issued under sec. 122, 68 Stat. 939 (42 U.S.C.
2152).

33.1n §76.7, paragraph (e) (3) is
revised to read as follows:

§76.7 Employee protection.

* * * * *

(e) * * *

(3) Copies of NRC Form 3 may be
obtained by writing to the NRC Region
111 Office listed in appendix D to part 20
of this chapter or by contacting the NRC
Publishing Services Branch.

* * * * *

PART 110—EXPORT AND IMPORT OF
NUCLEAR EQUIPMENT AND
MATERIAL

34. The authority citation for part 110
continues to read as follows:

Authority: Secs. 51, 53, 54, 57, 63, 64, 65,
81, 82, 103, 104, 109, 111, 126, 127, 128, 129,
161, 181, 182, 183, 187, 189, 68 Stat. 929,
930, 931, 932, 933, 936, 937, 948, 953, 954,
955, 956, as amended (42 U.S.C. 2071, 2073,
2074, 2077, 2092-2095, 2111, 2112, 2133,
2134, 2139, 2139a, 2141, 2154-2158, 2201,
2231-2233, 2237, 2239); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); sec. 5,
Pub. L. 101-575, 104 Stat 2835 (42
U.S.C.2243).

Sections 110.1(b)(2) and 110.1(b)(3) also
issued under Pub. L. 96-92, 93 Stat. 710 (22
U.S.C. 2403). Section 110.11 also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152)
and secs. 54c and 57d., 88 Stat. 473, 475 (42
U.S.C. 2074). Section 110.27 also issued
under sec. 309(a), Pub. L. 99-440. Section
110.50(b)(3) also issued under sec. 123, 92
Stat. 142 (42 U.S.C. 2153). Section 110.51
also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 110.52
also issued under sec. 186, 68 Stat. 955 (42
U.S.C. 2236). Sections 110.80-110.113 also
issued under 5 U.S.C. 552, 554. Sections
110.130-110.135 also issued under 5 U.S.C.
553. Sections 110.2 and 110.42 (a)(9) also
issued under sec. 903, Pub. L. 102-496 (42
U.S.C. 2151 et seq.).

35.In 8110.131, paragraph (a) is
revised to read as follows:

§110.131 Petition for rulemaking.

(a) A petition for rulemaking should
be addressed to the Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff.

* * * * *

Dated at Rockville, Maryland, this 18th day
of March 1998.

For the Nuclear Regulatory Commission.
L. Joseph Callan,
Executive Director for Operations.
[FR Doc. 98-8408 Filed 3—-31-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 32
[Docket No. 98-04]
RIN 1557-AB55

Lending Limits

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is revising its
lending limits regulation by making
several technical changes designed to
clarify certain provisions in the current
rule.

EFFECTIVE DATE: May 1, 1998.

FOR FURTHER INFORMATION CONTACT:
William C. Kerr, Special Assistant,
Special Supervision, (202) 874-5170;
Saumya R. Bhavsar, Attorney,
Legislative and Regulatory Activities,
(202) 874-5090; or Aline J. Henderson,
Senior Attorney, or Laura Goldman,
Attorney, Bank Activities and Structure,
(202) 874-5300. Office of the
Comptroller of Currency, 250 E Street,
SW, Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

Background

The OCC comprehensively revised its
regulations in 12 CFR part 32 in 1995
(60 FR 8526 (February 15, 1995)), as part
of its Regulation Review Program
(Program) to update and streamline the
regulation and eliminate requirements
that imposed inefficient and costly
regulatory burdens on national banks.
These amendments to part 32 included
changing the definition of “loans and
extensions of credit’” to exempt, under
certain circumstances, additional funds
advanced for the payment of
maintenance and operating expenses
necessary to preserve the value of real
property securing a loan. See 12 CFR
32.2(j)(2)(i). In addition, the
amendments changed the definition of
“capital and surplus” to allow a
national bank, in most instances, to
calculate its lending limit based on
information contained in the bank’s
most recent quarterly Consolidated
Report of Condition and Income (Call
Report). See id. §32.4.

Some of the part 32 changes prompted
requests for: (a) further clarification and
extension of the exemption for funds
advanced to preserve and maintain
collateral to loans secured by personal
property as well as loans secured by real
property; and (b) clarification of the date

on which a national bank must
recalculate its capital and surplus. In
response to these requests, the OCC
published a notice of proposed
rulemaking (proposal) on July 17, 1996
(61 FR 37227), to address these issues.
The proposal also made several
technical changes designed to improve
part 32 without changing its substance.
The proposal reflected the OCC’s
continuing commitment to assess the
effectiveness of the rules it has revised
under the Program and to make further
changes where necessary to improve a
regulation.

Comments Received and Changes Made

The OCC received 11 comments on
the proposal, six of which came from
banks and bank holding companies and
five from trade associations. Most
commenters supported the OCC adding
increased flexibility and clarity to the
lending limits regulation. Commenters
generally commended the OCC’s efforts,
while some commenters offered
alternatives to certain of the proposed
changes.

Upon further review, the OCC has
decided not to adopt the proposal’s
exemption from the lending limit for
additional funds advanced to preserve
and maintain collateral to loans secured
by personal property. However, the OCC
has adopted the proposal’s other
changes.

Discussion

Exemption for Funds Advanced to
Protect Personal Property Collateral
(832.2(j))

Under §32.2(j)(2)(i), additional funds
advanced for the benefit of a borrower
by a bank for the payment of certain
expenses necessary to preserve the
value of real property are not considered
to be a “‘loan or extension of credit” for
purposes of 12 U.S.C. 84 and part 32
under certain circumstances. The OCC
proposed amending § 32.2(j)(2)(i) to
include advances to protect personal
property collateral and to treat any
additional advance to protect
collateral—whether personal property
or real property—the same.

Commenters supported this proposed
amendment. Upon further review,
however, the OCC has determined that
it would be inappropriate to adopt the
change to 832.2(j)(2)(i) at this time. As
a result of its continued monitoring of
credit quality standards, the OCC is
concerned that credit standards have
been relaxed since the proposed rule
was published. Accordingly, the OCC
has decided it would not be appropriate
at this time to modify this prudential
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safeguard that limits the amount a bank
may lend to any one borrower.

The OCC is retaining the existing
exemption for advances made to protect
real property collateral. Certain factors
supporting the exemption for real
property collateral do not necessarily
apply to personal property. For
instance, in the case of real estate,
foreclosure is a time-consuming process
in many states, often making it
necessary for a borrower to undertake
repairs and incur other expenses to
maintain the value of the collateral
while the foreclosure action proceeds.
Thus, the final rule leaves unchanged
the existing rule governing additional
funds advanced to protect collateral.

Calculation of Lending Limits (§ 32.4)

Former §32.4(a) required a bank to
calculate its lending limit as of the later
of the date when the bank’s Call Report
*“is required to be filed”” or when the
bank’s capital category changes for
purposes of the prompt corrective action
provisions of 12 U.S.C. 18310 and 12
CFR part 6 (unless the OCC requires a
national bank to calculate its lending
limit more frequently for safety and
soundness reasons).

Because the General Instructions to
the Call Report refer to two separate
“filing” dates, questions arose under the
former rule concerning the date on
which a recalculated lending limit is to
become effective. The first potential
filing date identified in the General
Instructions, termed the “‘report date,”
is defined as the last calendar day of
each calendar quarter. The second
potential filing date, termed the
“submission date,” is the date by which
the appropriate Federal banking agency
must receive the Call Report. For most
banks, the maximum submission date is
30 days after the report date. Thus, the
reference in the former rule to the date
when the Call Report ““is required to be
filed”” could produce some confusion as
to when a recalculated limit becomes
effective, depending on which “filing”
date is used.

Proposed § 32.4 resolved this
ambiguity by distinguishing the
“calculation date” of a lending limit
from its “effective date.” Assuming that
a national bank’s capital category has
not changed, the bank is to calculate its
lending limit using numbers reported in
the bank’s most recent Call Report, and,
therefore, base its lending limit on the
bank’s capital and surplus as of the end
of the most recent calendar quarter (the
calculation date). However, this new
limit will not be effective until the
earlier of the date on which the bank
submits its Call Report or the date by
which the bank is required to submit the

Call Report (the effective date). The
proposal amended § 32.4(a)(1),
redesignated current § 32.4(b) as
§32.4(c), and added a new § 32.4(b) that
set forth the effective date for using the
updated numbers to accomplish this
result.

Under the proposal, if a bank’s capital
category for prompt corrective action
purposes changes, then the bank must
determine its lending limit as of the date
on which the capital category changes.
The new limit in this instance will be
effective on the date that the limit is to
be recalculated. The proposal also stated
that the OCC also would continue its
practice of permitting a recalculation of
lending limits at a point during a
guarter when there is a material change
in a bank’s capital arising from
corporate activities such as a merger or
stock issuance.

The OCC received seven comments on
the proposal. Five commenters agreed
with the clarification of the “calculation
date” versus ‘‘effective date,” noting
that the change removes ambiguity as to
when a national bank’s recalculated
lending limit becomes effective.

Two commenters disagreed with the
proposal. One commenter opposed the
proposal because, in this commenter’s
views, the proposal would further delay
implementation of a new lending limit
by 25 days. The OCC notes that the
proposed change would simply clarify
what is the industry practice under the
current rule, and would not create any
additional delay in the implementation
of an effective date. Under both the
former rule and this final rule, a bank
is to calculate its lending limit based on
the capital in the bank as of the last day
of a calendar quarter. However, it will
not be able to calculate this new lending
limit until it gathers most of the
information it will need to prepare and
file its Call Report.

Another commenter opposed the date
of submission of a bank’s Call Report as
the effective date because the
commenter thought that the flexibility
to submit Call Reports on any day of the
month up to the mandatory submission
date would allow for inconsistent
effective dates. The commenter
recommended that the date should be
either the date the Call Report is
required to be submitted or as per letter
of instruction from the OCC.

While it is true that the effective date
for new lending limits will be
determined in most cases by when a
bank submits its Call Report, the OCC
believes that the benefits of clarifying
when a new lending limit is effective
outweigh the minimal risk that a bank
will make an unsafe loan in anticipation
of a lower lending limit. Any loan that

becomes nonconforming because of a
drop in the bank’s lending limit is
subject to the provisions of §32.6,
which require a bank to use reasonable
efforts to bring the loan into conformity
with the lending limit unless to do so
would be inconsistent with safe and
sound banking practices. Moreover, the
clarification regarding the effective date
of a new lending limit will not affect the
amount of the limit, because lending
limits are to be calculated by using data
from the last day of a calendar quarter.
The OCC believes that the final rule is
sufficiently flexible to accommodate the
commenter’s concern while also
removing any ambiguity that may have
existed concerning the difference
between the calculation date of a new
lending limit and its effective date.

Technical Amendments (8§ 32.2(b) and
32.3(c))

The proposal made several clarifying
technical amendments to part 32. These
amendments do not affect the substance
of the current rule. The technical
amendments are summarized below.

Former §32.2(b) stated that capital
and surplus includes, among other
things, a bank’s Tier 1 and Tier 2 capital
“included in the bank’s risk-based
capital under the OCC’s Minimum
Capital Ratios in Appendix A of part 3
of this chapter.” The proposal clarified
this definition by changing that
language to refer to a bank’s Tier 1 and
Tier 2 capital “calculated under the
OCC’s risk-based capital standards set
forth in Appendix A to 12 CFR part 3
as reported in the bank’s Consolidated
Report of Condition and Income as filed
under 12 U.S.C. 161.”

Former §32.3(c)(4)(ii) exempted a
loan from the lending limits to the
extent that the loan is secured by an
unconditional takeout commitment or
guarantee of a Federal agency. In
explaining when a commitment or
guarantee is unconditional, former
§ 32.3(c)(4)(ii)(B) noted that protection
against loss is not materially diminished
or impaired by a procedural
requirement, such as “‘an agreement to
take over only in the event of default

. .” The proposal clarified that the
phrase ‘‘an agreement to take over”
means an agreement to pay on an
obligation.

Finally, former §32.3(c)(6)(ii)(B)
stated that a bank must establish
procedures to revalue foreign currency
deposits to ensure that the loan or
extension of credit remains fully
secured at all times. The proposal
clarified that the revaluation must be
periodic.

The OCC requested comment on the
proposed technical changes and



15746

Federal Register/Vol. 63, No. 62/Wednesday, April 1, 1998/Rules and Regulations

suggestions for other technical changes
that would clarify or improve the rule.
Three commenters addressed the
technical amendments, and all three
supported the changes. One commenter
specifically supported the clarification
that Tier 1 and Tier 2 capital is to be
calculated under the OCC'’s risk-based
capital standards and as reported in the
Call Report. In light of the comments
received and the OCC’s further
deliberations, the final rule adopts the
technical changes as proposed.

Regulatory Flexibility Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substantial
number of small entities. As is
explained in greater detail in the
preamble to this final rule, the final rule
makes only stylistic changes designed to
clarify various sections of part 32. The
rule imposes no new burden of any sort
on national banks. Accordingly, a
regulatory flexibility analysis is not
required.

Executive Order 12866

The OCC has determined that this
final rule is not a significant regulatory
action under Executive Order 12866.

Unfunded Mandates Act of 1995

The OCC has determined that this
final rule will not result in expenditures
by State, local, and tribal governments,
or by the private sector, of more than
$100 million in any one year.
Accordingly, the OCC has not prepared
a budgetary impact statement or
specifically addressed in this final rule
the regulatory alternatives considered,
as would otherwise be required by the
Unfunded Mandates Act of 1995. As
discussed in the preamble, this final
rule only clarifies certain provisions of
the former rule.

List of Subjects in 12 CFR Part 32

National banks, Reporting and
recordkeeping requirements.

Authority and Issuance

For the reasons set out in the
preamble, part 32 of chapter | of title 12
of the Code of Federal Regulations, is
amended as follows:

PART 32—LENDING LIMITS

1. The authority citation for part 32
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 84, and 93a.

§32.2 [Amended]

2.In §32.2, paragraph (b) is revised to
read as follows:

§32.2 Definitions.

* * * * *

(b) Capital and surplus means—

(1) A bank’s Tier 1 and Tier 2 capital
calculated under the OCC'’s risk-based
capital standards set forth in Appendix
A to 12 CFR part 3 as reported in the
bank’s Consolidated Report of Condition
and Income filed under 12 U.S.C. 161;
plus

(2) The balance of a bank’s allowance
for loan and lease losses not included in
the bank’s Tier 2 capital, for purposes of
the calculation of risk-based capital
described in paragraph (b)(1) of this
section, as reported in the bank’s Call
Report filed under 12 U.S.C. 161.

* * * * *

§32.3 [Amended]

3. In §32.3, paragraph (c)(4)(ii)(B) is
amended by removing the term “‘take
over” from the second sentence and
adding in lieu thereof the term “‘pay on
the obligation”, and paragraph
(c)(6)(ii)(B) is amended by adding the
word “‘periodically” before the word
“revalue”.

4. Section 32.4 is revised to read as
follows:

§32.4 Calculation of lending limits.

(a) Calculation date. For purposes of
determining compliance with 12 U.S.C.
84 and this part, a bank shall determine
its lending limit as of the most recent of
the following dates:

(1) The last day of the preceding
calendar quarter; or

(2) The date on which there is a
change in the bank’s capital category for
purposes of 12 U.S.C. 18310 and 12 CFR
6.3.

(b) Effective date. (1) A bank’s lending
limit calculated in accordance with
paragraph (a)(1) of this section will be
effective as of the earlier of the
following dates:

(i) The date on which the bank’s Call
Report is submitted; or

(if) The date on which the bank’s Call
Report is required to be submitted.

(2) A bank’s lending limit calculated
in accordance with paragraph (a)(2) of
this section will be effective on the date
that the limit is to be calculated.

(c) More frequent calculations. If the
OCC determines for safety and
soundness reasons that a bank should
calculate its lending limit more
frequently than required by paragraph
(a) of this section, the OCC may provide
written notice to the bank directing the
bank to calculate its lending limit at a
more frequent interval, and the bank
shall thereafter calculate its lending
limit at that interval until further notice.

Dated: March 20, 1998.
Eugene A. Ludwig,
Comptroller of the Currency.
[FR Doc. 98-8558 Filed 3—31-98; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-104-AD; Amendment
39-10427; AD 98-07-08]

RIN 2120-AA64

Airworthiness Directives; Israel
Aircraft Industries (IAl), Ltd., Model
1125 Westwind Astra and Astra SPX
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all 1A, Ltd., Model 1125
Westwind Astra and Astra SPX series
airplanes. This action requires disabling
of the baggage compartment electrical
heating blankets. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to prevent overheating of the
electrical heating blankets, and
consequent increased risk of fire in the
baggage compartment.

DATES: Effective April 16, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 16,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
May 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
104-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Galaxy
Aerospace Corporation, One Galaxy
Way, Fort Worth Alliance Airport, Fort
Worth, Texas 76177. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Administration of Israel
(CAAI), which is the airworthiness
authority for Israel, recently notified the
FAA that an unsafe condition may exist
on all 1Al, Ltd., Model 1125 Westwind
Astra and Astra SPX series airplanes.
The CAAI advises that it has received
reports of overheating of baggage
compartment heating blankets, which
caused delamination, heat damage, and
burn marks to the blankets and baggage
compartment liner. The cause of this
overheating is currently under
investigation. This condition, if not
corrected, could result in increased risk
of fire in the baggage compartment.

Explanation of Relevant Service
Information

The manufacturer has issued Astra
Alert Service Bulletin 1125-25A-175,
dated February 22, 1998, which
describes procedures for disabling of the
baggage compartment electrical heating
blankets. The disabling involves pulling
certain circuit breakers, securing the
open circuit breakers with clips or ties,
tagging as “‘Disabled per Service
Bulletin 1125-25A-175,” and installing
an “INOP” placard on the BAGGAGE
COMPRT HEAT switch. The CAAI
classified this alert service bulletin as
mandatory and issued Israeli
airworthiness directive 25-98-02-07,
dated February 23, 1998, in order to
assure the continued airworthiness of
these airplanes in Israel.

FAA's Conclusions

This airplane model is manufactured
in Israel and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAAI has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAAI,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United

States, this AD is being issued to
prevent overheating of the electrical
heating blankets located in the baggage
compartment, and consequent increased
risk of fire. This AD requires
accomplishment of the actions specified
in the alert service bulletin described
previously.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.

Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—-NM-104—-AD."” The

postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-08 Israel Aircraft Industries (1Al),
Ltd.: Amendment 39-10427. Docket 98—
NM-104-AD.

Applicability: All Model 1125 Westwind
Astra and Astra SPX series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the electrical
heating blankets, and consequent increased
risk of fire in the baggage compartment,
accomplish the following:

(a) Within 24 hours after the effective date
of this AD, disable the baggage compartment
heating blankets in accordance with Astra
Alert Service Bulletin 1125-25A-175, dated
February 22, 1998.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Astra Alert Service Bulletin 1125-25A—
175, dated February 22, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Galaxy
Aerospace Corporation, One Galaxy Way,
Fort Worth Alliance Airport, Fort Worth,
Texas 76177. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Israeli airworthiness directive 25—-98—02—
07, dated February 23, 1998.

(e) This amendment becomes effective on
April 16, 1998.

Issued in Renton, Washington, on March
24, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8224 Filed 3-31-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-67-AD; Amendment
39-10428; AD 97-24-17]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting priority letter airworthiness
directive (AD) 97-24-17, which was
sent previously to all known U.S.
owners and operators of Bell Helicopter
Textron Canada (BHTC) Model 407
helicopters by individual letters. This
AD requires inspections of components
in the tail rotor drive system for
scratches, cracks, fretting, corrosion,
and proper torquing, lubrications of the
oil cooler blower shaft hanger bearings
and oil cooler hanger bearings (hanger
bearings), and removal of corrosion
inhibitive adhesive barrier tape (barrier
tape) from the tail rotor gearbox and the
tail rotor gearbox support assembly
faying surfaces. This amendment is
prompted by numerous reports of three
problems, all of which are related to the
tail rotor drive system. The actions
specified by this AD are intended to:
detect scratches, cracks, fretting, and
corrosion in the disc pack couplings;
prevent inadequate lubrication of the
hanger bearings and oil cooler blower
shaft; and prevent loss of mounting
torque on the tail rotor gearbox. Failure
of any of these components could result
in loss of power to the tail rotor and
subsequent loss of control of the
helicopter.

DATES: Effective April 16, 1998, to all
persons except those persons to whom
it was made immediately effective by
priority letter AD 97-24-17, issued on
November 20, 1997, which contained
the requirements of this amendment.
Comments for inclusion in the Rules
Docket must be received on or before
June 1, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW—-67—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Jurgen Priester, Aerospace Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas,
76137-4298, telephone (817) 222-5159,
fax (817) 222-5783.

SUPPLEMENTARY INFORMATION: Transport
Canada, which is the airworthiness
authority for Canada, recently notified
the FAA that an unsafe condition may
exist on the BHTC Model 407
helicopter. Transport Canada advises
that some operators have reported a
number of cracked disc pack couplings
in Thomas disc coupling packs, part
number (P/N) 406-040-340-101, and a
few reports of cracks and breaks in the
oil cooler blower and oil tank support
brackets and associated airframe
components. Transport Canada issued
AD CF-97-19, dated September 30,
1997, to require a one-time inspection of
the disc pack couplings, inspection of
the oil cooler blower and oil tank
support brackets for cracks, and general
condition of the tail rotor assembly, tail
rotor gearbox, tail rotor drive system,
and tailboom. Later, Transport Canada
also issued AD CF-97-20, dated
October 17, 1997, to require repetitive
inspections of the disc pack couplings
every 25 hours time-in-service (TIS).

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept the FAA informed
about the situation described above. The
FAA has examined the findings of
Transport Canada, reviewed all
available information including the
information contained in the FAA
service difficulty data base, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. After reviewing the information
received from Transport Canada, the
reports from operators of service
difficulties, and discussions with the
manufacturer, the FAA further
determined that AD actions relating to
other tail rotor drive system components
was necessary.

On November 20, 1997, the FAA
issued priority letter AD 97-24-17,
applicable to BHTC Model 407
helicopters, which requires visually
inspecting each disc pack coupling for
scratches, cracks, fretting, or corrosion
and for proper torque of the disc pack
coupling retaining nuts and bolts;
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lubricating the oil cooler blower shaft
hanger bearings; listening and feeling
for binding roughness of the hanger
bearings; inspecting the splines on the
oil cooler blower shaft and splined
flywheel adapter; removing the adhesive
barrier tape from between the tail rotor
gearbox (gearbox) and the gearbox
support assembly; inspecting the
gearbox, gearbox support assembly, and
gearbox mounting pads for wear, cracks,
or elongated holes; inspecting the nuts
that secure the gearbox to the tailboom
for proper torquing; and inspecting the
skin around the area of these
components for corrosion or loose,
cracked, or missing rivets. Priority
Letter AD 97—24-17 superseded priority
letter AD 97—-22-15, Docket No. 97-SW-—
56—-AD, issued October 23, 1997, which
required a portion of the same AD
actions as are currently required by this
AD. Those actions were prompted by
numerous reports of problems related to
the tail rotor drive system.

There have been several reports of
disc cracks in some disc pack couplings
after as few as 35 hours TIS. A crack in
the disc pack coupling can result in
failure of the disc pack coupling, loss of
tail rotor drive, and subsequent loss of
control of the helicopter.

There have also been several reports
of hanger bearing roughness due to
insufficient lubrication. The cause of the
insufficient lubrication has not been
determined. There have also been at
least two reports of bearing cages and
balls separating from the hanger bearing
due to the lack of lubrication. Failure of
a hanger bearing can result in an unsafe
level of vibration, failure of the tail rotor
drive system, and subsequent loss of
control of the helicopter.

Finally, there have been at least ten
(10) reports of undertorqued tail rotor
gearbox attachment nuts. In one case, a
foreign operator reported that the
gearbox attachment nuts were properly
torqued during an inspection at 119
hours TIS. A subsequent inspection at
300 hours TIS revealed that the gearbox
attachment nuts were loose. Further
inspection revealed a separated dowel
pin, damaged threads on all four studs,
and elongated gearbox attachment holes
on the tailboom. The pilot reported
feeling some vibration prior to the
inspection. Another operator reported
that all four gearbox attachment nuts
were determined to be undertorqued
after only 27.5 hours TIS since
manufacture. There have also been
several reports of excessive tail rotor
drive system vibration from other
operators. These vibrations may indicate
improperly torqued tail rotor gearbox
attachment nuts. There is concern that
the thickness of the corrosion inhibitive

adhesive barrier MIL-T-23142 tape,
which was installed at the factory
between the gearbox and gearbox
support assembly, is reduced when the
gearbox attachment nuts are torqued to
the required torque value. This
reduction in tape thickness results in a
lower clamping force, which allows
relative motion between the gearbox and
the gearbox support assembly due to
loss of torque on the gearbox attachment
nuts and studs. The helicopter
manufacturer has already incorporated a
design change that eliminates the barrier
tape, starting with helicopter serial
number (S/N) 53225. Loss of torque on
the gearbox attachment nuts could
result in separation of the tail rotor
gearbox from the tailboom and
subsequent loss of control of the
helicopter.

Since the unsafe condition described
is likely to exist or develop on other
BHTC Model 407 helicopters of the
same type design, the FAA issued
superseding priority letter AD 97-24—
17. The AD requires visually inspecting
each disc pack coupling for scratches,
cracks, fretting, or corrosion and for
proper torque of the disc pack coupling
retaining nuts and bolts; lubricating the
oil cooler blower shaft hanger bearings;
listening and feeling for binding or
roughness of the oil cooler blower shaft
hanger bearings; inspecting the splines
on the oil cooler blower shaft and
splined flywheel adapter; removing the
adhesive barrier tape from between the
tail rotor gearbox (gearbox) and the
gearbox support assembly; inspecting
the gearbox, gearbox support assembly,
and gearbox mounting pads for wear,
cracks, or elongated holes; inspecting
the nuts that secure the gearbox to the
tailboom for proper torquing; and
inspecting the tailboom skin around the
area of these components for corrosion
or loose, cracked, or missing rivets. The
tail rotor drive system provides the
power to the tail rotor to permit the
operator to offset the torque effects of
the main rotor system during flight. Due
to the criticality of these tail rotor drive
system components to the continued
safe flight of this model helicopter and
the short times before compliance is
required, this AD must be issued
immediately.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on November 20, 1997 to
all known U.S. owners and operators of
BHTC Model 407 helicopters. These
conditions still exist, and the AD is

hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-SW-67—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
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regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. Adoption of the
Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 97-24-17 Bell Helicopter Textron
Canada: Amendment 39-10428. Docket
No. 97-SW-67—-AD.
Applicability: Model 407 helicopters,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (g) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

(a) Tail Rotor Drive Coupling Disc Pack
Inspections:

To prevent failure of a tail rotor drive
coupling disc pack (disc pack coupling), part
number (P/N) 406—040-340-101, loss of tail

rotor drive and subsequent loss of control of
the helicopter, within 25 hours time-in-
service (TIS), and thereafter at intervals not
to exceed 25 hours TIS, accomplish the
following:

(1) Visually inspect each of the eight (8)
disc pack couplings for any scratch, crack,
fretting, or corrosion. This inspection can be
accomplished with the disc pack couplings
installed. If any scratch, crack, fretting, or
corrosion is found, remove and replace the
disc pack coupling with an airworthy disc
pack coupling. Torque on replacement disc
pack coupling nuts and bolts must be a
minimum of the run-on-tare torque plus 150
inch-1bs. to a maximum of the run-on-tare
torque plus 180 inch-lbs.

(2) Inspect the four nuts and bolts that
attach each of the disc pack couplings to the
driveshaft and tail rotor gearbox adapters for
proper torque. Apply a minimum torque of
170 inch-Ibs. to a maximum torque of 175
inch-1bs., which includes a 20 inch-1bs. run-
on-tare torque.

Note 2: This torque inspection should be
performed on the nuts instead of the bolt
heads wherever possible.

(i) If there is no nut or bolt movement, the
torque is acceptable.

(ii) If any nut or bolt moved, remove and
replace the disc pack coupling with an
airworthy disc pack coupling. Torque on the
replacement disc pack coupling nuts and
bolts must be a minimum of the run-on-tare
torque plus 150 inch-Ibs. to a maximum of
the run-on-tare torque plus 180 inch-Ibs.

(b) Oil Cooler Blower Shaft (Fan Shaft)
Hanger Bearing Lubrication:

To prevent failure of an oil cooler blower
shaft hanger bearing (hanger bearing), P/N
406-040-339, that can result in an unsafe
level of vibration, failure of the tail rotor
drive system, and subsequent loss of control
of the helicopter, within 25 hours TIS, and
thereafter at intervals not to exceed 25 hours
TIS, accomplish the following:

(1) Gain access to the oil cooler blower, P/
N 206-061-432-115.

(2) Grease both oil cooler blower shaft
hanger bearings.

(c) Oil Cooler Blower Hanger Bearing
Inspection:

To prevent failure of the hanger bearing, P/
N 406-040-339, that can result in an unsafe
level of vibration, failure of the tail rotor
drive system, and subsequent loss of control
of the helicopter, within 25 hours TIS, and
thereafter at intervals not to exceed 100 hours
TIS, accomplish the following:

(1) Gain access to the oil cooler blower, P/
N 206-061-432-115.

(2) Remove the forward short shaft, P/N
406-040-315-111.

(3) Remove the aft short shaft, P/N 407—
040-325-101.

(4) Manually rotate the oil cooler blower
shaft, P/N 406—-040-320-101, at various
speeds and feel both the bearing hanger
housings and the oil cooler blower shaft. If
there is any binding or roughness indicated
by feel or sound, remove the oil cooler
blower shaft and replace any unairworthy
hanger bearing with an airworthy hanger
bearing.

(5) Grease both oil cooler blower hanger
bearings.

(6) Inspect the splines on the oil cooler
blower shaft and on the splined flywheel
adapter, P/N 407-040-316-101, for airworthy
condition.

(d) Adhesive Barrier Tape Between Tail
Rotor Gearbox and Gearbox Support
Assembly Removal From Helicopters Prior

To Serial Number (S/N) 53225:

To prevent separation of the tail rotor
gearbox from the tailboom and subsequent
loss of control of the helicopter, for
helicopters prior to S/N 53225, within 25
hours TIS, accomplish the following:

(1) Remove cowling and covers to expose
the tail rotor gearbox (gearbox) and the
gearbox support assembly, P/N 407-030-
833-101.

(2) Remove the gearbox from the gearbox
support assembly.

(3) Remove all corrosion inhibitive
adhesive barrier tape (MIL-T-23142)
between the gearbox and the gearbox support
assembly faying surfaces.

(4) Reinstall the gearbox.

(i) When reinstalling the gearbox, DO NOT
use barrier tape on faying surfaces.

(ii) Coat the dowel pins and the shank
portion of the gearbox studs that interface
with the gearbox support assembly with
epoxy polyamide primer (MIL-P-23377).

(iii) Coat the gearbox support assembly
mounting pads with corrosion inhibitive
sealant conforming to MIL-S-81733.

(iv) Reinstall the gearbox on the gearbox
support assembly and torque the nuts to the
required torque within 15 minutes of primer
and sealant application. Torque on the
gearbox attachment nuts must be a minimum
of the run-on-tare torque plus 100 inch-Ibs.
to a maximum of the run-on-tare torque plus
140 inch-Ibs.

(e) Tail Rotor Gearbox Attachment
Inspection:

To prevent separation of the tail rotor
gearbox from the tailboom and subsequent
loss of control of the helicopter, within 25
hours TIS, and thereafter at intervals not to
exceed 25 hours TIS, accomplish the
following:

(1) Remove cowling and covers to expose
the tail rotor gearbox (gearbox) and gearbox
support assembly, P/N 407-030-833-101.

(2) Inspect the four nuts that attach the
gearbox to the tailboom for proper torque.
Apply a minimum torque of 120 inch-Ibs. to
a maximum torque of 125 inch-Ibs., which
includes a run-on-tare torque of 20 inch-Ibs.

(i) If there is no nut or bolt movement, the
torque is acceptable.

(i) If any of the nuts or bolts move, remove
the gearbox from the gearbox support
assembly and accomplish the following:

(A) Inspect the tail rotor gearbox.

(1) If there is any wear on a gearbox
mounting pad, replace the gearbox with an
airworthy gearbox.

(2) If there is a loose, missing, or
unairworthy stud or dowel pin, replace the
gearbox with an airworthy gearbox.

(B) Inspect the gearbox support assembly.

(2) If there is any wear on a gearbox
support assembly mounting pad, remove and
replace the gearbox support assembly with an
airworthy gearbox support assembly.

(2) If there is a crack or elongated hole in
the gearbox support assembly, remove and
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replace the gearbox support assembly with an
airworthy gearbox support assembly.

(3) If there is any loose, cracked, or missing
rivets, or cracked or corroded skin in the area
of the double rivet row at the aft tailboom-
to-gearbox support assembly attachment,
replace all loose, cracked, or missing rivets.
Repair or replace a tailboom that has cracked
or corroded skin.

(C) When installing the gearbox on the
gearbox support assembly:

(1) DO NOT use barrier tape on faying
surfaces.

(2) Coat the dowel pins and the shank
portion of the gearbox studs that interface
with the gearbox support assembly with
epoxy polyamide primer (MIL-P-23377).

(3) Coat the gearbox support assembly
mounting pads with corrosion inhibitive
sealant conforming to MIL-S—-81733.

(4) Torque the nuts to the required torque
within 15 minutes of primer and sealant
application. Torque on the gearbox
attachment nuts must be a minimum of the
run-on-tare torque plus 100 inch-Ibs. to a
maximum of the run-on-tare torque plus 140
inch-Ibs.

(D) Inspect the tailboom.

(f) Report any instances of loose or
undertorqued tail rotor gearbox attachment
nuts, unairworthy oil cooler blower hanger
bearings, unairworthy oil cooler blower
shafts, unairworthy splined flywheel
adapters, or disc pack couplings with more
than one unairworthy disc, within 10
working days after discovery to Mr. Jurgen
Priester, Aerospace Engineer, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137-4298, telephone (817) 222—
5159, fax (817) 222-5783. Reporting
requirements have been approved by the
Office of Management and Budget and
assigned OMB control number 2120-0056.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office. Operators shall submit
their requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(i) This amendment becomes effective on
April 16, 1998, to all persons except those
persons to whom it was made immediately
effective by Priority Letter AD 97-24-17,
issued November 20, 1997, which contained
the requirements of this amendment.

Note 4: The subjects of this AD are
addressed in Transport Canada AD CF-97—
19, dated September 30, 1997, and AD CF—
97-20, dated October 17, 1997.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8456 Filed 3—-31-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM—-98-AD; Amendment
39-10443; AD 98-07-22]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model HS 748 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model HS 748 series airplanes. This
action requires revising the Airplane
Flight Manual (AFM) to modify the
limitation that prohibits the positioning
of the power levers below the flight idle
stop during flight, and to add a
statement of the consequences of
positioning the power levers below the
flight idle stop during flight. This
amendment is prompted by incidents
and accidents involving airplanes
equipped with turboprop engines in
which the propeller ground beta range
was used improperly during flight. The
actions specified in this AD are
intended to prevent loss of airplane
controllability, or engine overspeed and
consequent loss of engine power caused
by the power levers being positioned
below the flight idle stop while the
airplane is in flight.

DATES: Effective April 16, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
June 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
98-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The information concerning this
amendment may be obtained from or
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton,Washington.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,

Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
(425) 227-2145; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: In recent
years, the FAA has received reports of
14 incidents and/or accidents involving
intentional or inadvertent operation of
the propellers in the beta range during
flight on airplanes equipped with
turboprop engines. (For the purposes of
this amendment, beta is defined as the
range of propeller operation intended
for use during taxi, ground idle, or
reverse operations as controlled by the
power lever settings aft of the flight idle
stop.)

Five of the fourteen in-flight beta
occurrences were classified as
accidents. In each of these five cases,
operation of the propellers in the beta
range occurred during flight. Operation
of the propellers in the beta range
during flight, if not prevented, could
result in loss of airplane controllability,
or engine overspeed with consequent
loss of engine power.

Communication between the FAA and
the public during a meeting held on
June 11-12, 1996, in Seattle,
Washington, revealed a lack of
consistency of the information on in-
flight beta operation contained in the
FAA-approved Airplane Flight Manual
(AFM) for airplanes that are not
certificated for in-flight operation with
the power levers below the flight idle
stop. (Airplanes that are certificated for
this type of operation are not affected by
the above-referenced conditions.)

FAA'’s Determinations

The FAA has examined the
circumstances and reviewed all
available information related to the
incidents and accidents described
previously. The FAA finds that the
Limitations Section of the AFM’s for
certain airplanes must be revised to
prohibit positioning the power levers
below the flight idle stop while the
airplane is in flight, and to provide a
statement of the consequences of
positioning the power levers below the
flight idle stop. The FAA has
determined that the affected airplanes
include those that are equipped with
turboprop engines and that are not
certificated for in-flight operation with
the power levers below the flight idle
stop. Since British Aerospace Model HS
748 series airplanes meet these criteria,
the FAA finds that the AFM for these
airplanes must be revised to include the
limitation and statement of
consequences described previously.
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U.S. Type Certification of the Airplane

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. The FAA has reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent loss of airplane controllability,
or engine overspeed and consequent
loss of engine power caused by the
power levers being positioned below the
flight idle stop while the airplane is in
flight.

This AD requires revising the
Limitations Section of the AFM to
prohibit the positioning of the power
levers below the flight idle stop while
the airplane is in flight, and to provide
a statement of the consequences of
positioning the power levers below the
flight idle stop while the airplane is in
flight.

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
additional rulemaking.

Cost Impact

None of the British Aerospace Model
HS 748 series airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the required actions, at an
average labor charge of $60 per work
hour. Based on these figures, the cost
impact of this AD would be $60 per
airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the

U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM—-98-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under

Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-22 British Aerospace Regional
Aircraft (Formerly British Aerospace,
Aircraft Group): Amendment 39-10443.
Docket 97-NM-98-AD.

Applicability: All Model HS 748 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
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the FAA-approved Airplane Flight Manual
(AFM) to include the following statements.
This action may be accomplished by
inserting a copy of this AD into the AFM.

““Selection of the flight fine pitch stop lever
to “withdrawn” while in flight is prohibited.
Such positioning may lead to loss of airplane
control or may result in an overspeed
condition and consequent loss of engine
power.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
April 16, 1998.

Issued in Renton, Washington, on March
26, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8540 Filed 3-31-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-63-AD; Amendment
39-10430; AD 98-07-10]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model AB 412 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Agusta S.p.A. (Agusta)
Model AB 412 helicopters. This action
requires an inspection of the tail rotor
blades for debond voids and
replacement, if necessary. This
amendment is prompted by the loss of
a tail rotor blade tip on a tail rotor blade
while the helicopter was in service. This
condition, if not corrected, could result

in increased vibration levels, damage to
the tail rotor drive system or tail rotor
assembly, and subsequent loss of
control of the helicopter.

DATES: Effective April 16, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 16,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
June 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-63—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from Agusta
S.p.A., 21017 Cascina Costa di Samarate
(VA), Via Giovanni Agusta 520,
telephone (0331) 229111, fax (0331)
229605-222595. This information may
be examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The
Registro Aeronautico Italiano (RAI),
which is the airworthiness authority for
Italy, recently notified the FAA that an
unsafe condition may exist on Agusta
Model AB 412 helicopters with tail rotor
blades, part number (P/N) 212-010—
750-105, serial number A5—(all
numbers). The RAI advises that debond
voids can result in loss of the tip cap
closure block, P/N 209-010-719-3, from
the blade, causing a severely out-of-
balance tail rotor assembly, increased
helicopter vibration levels, damage to
the tail rotor drive system or tail rotor
assembly, and subsequent loss of
control of the helicopter.

Agusta has issued Agusta Bollettino
Tecnico (Technical Bulletin) No. 412—
66, dated June 27, 1997, which specifies
an inspection of the tail rotor blades for
debond voids between the tip cap and
blade spar/skin. The RAI classified this
Technical Bulletin as mandatory and
issued AD 97-194, dated July 9, 1997,
in order to assure the continued
airworthiness of these helicopters in
Italy.

This helicopter model is
manufactured in Italy and is type

certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the RAI has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the RAI,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

This AD is being issued to prevent
increased vibration levels, damage to
the tail rotor drive system or tail rotor
assembly, and subsequent loss of
control of the helicopter. This AD
requires an inspection of the tail rotor
blades for debond voids and
replacement, if necessary. The actions
are required to be accomplished in
accordance with the technical bulletin
described previously.

None of the Agusta Model AB 412
helicopters affected by this action are on
the U.S. Register. All helicopters
included in the applicability of this rule
currently are operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, the FAA
considers that this rule is necessary to
ensure that the unsafe condition is
addressed in the event that any of these
subject helicopters are imported and
placed on the U.S. Register in the future.

Should an affected helicopter be
imported and placed on the U.S. register
in the future, it would require
approximately 1 work hour per
helicopter for the inspection and 4 work
hours for the replacement, if necessary,
of a tail rotor blade. The average labor
rate is $60 per work hour. Required
blades, if needed, would cost $7,922 per
blade. Based on these figures, the cost
impact of this AD, should a helicopter
be placed on the U.S. Register, would be
$8,222 per helicopter, assuming an
inspection and replacement of a tail
rotor blade are accomplished.

Since this AD action does not affect
any helicopter that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, notice
and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
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invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-SW-63-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that notice
and prior public comment are
unnecessary in promulgating this
regulation and therefore, it can be
issued immediately to correct an unsafe
condition in aircraft since none of these
model helicopters are registered in the
United States, and that it is not a
“significant regulatory action’ under
Executive Order 12866. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory

Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-07-10 Agusta S.p.A.: Amendment 39—
10430. Docket No. 97-SW-63—-AD.

Applicability: Agusta Model AB 412
helicopters with tail rotor blades, part
number (P/N) 212-010-750-105, serial
number (S/N) A5—(all numbers), installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 10 hours
time-in-service, unless accomplished
previously.

To prevent increased vibration levels,
damage to the tail rotor drive system or tail
rotor assembly, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Inspect tail rotor blades for debond
voids in accordance with the
Accomplishment Instructions of Agusta
Bollettino Tecnico (Technical Bulletin) No.
412-66, dated June 27, 1997 (hereafter
referred to as “Technical Bulletin™).

(1) If a debond void is detected which does
not exceed the limits prescribed in paragraph
3 of the Technical Bulletin, repair the tail
rotor blade (blade) or replace it with an
airworthy blade.

(2) If a debond void exceeds the limits
prescribed in paragraph 3 of the Technical
Bulletin, replace the blade with an airworthy
blade.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(c) Special flight permits will not be
issued.

(d) The inspection shall be done in
accordance with Agusta Technical Bulletin
No. 412-66, dated June 27, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Agusta
S.p.A., 21017 Cascina Costa di Samarate
(VA), Via Giovanni Agusta 520, telephone
(0331) 229111, fax (0331) 229605-222595.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment becomes effective on
April 16, 1998.

Note 3: The subject of this AD is addressed
in Registro Aeronautico Italiano (Italy) AD
97-194, dated July 9, 1997.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8464 Filed 3-31-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—SW-28-AD; Amendment
39-10429; AD 98-07-09]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. Model 47B,
47B-3, 47D, 47D-1, 47G, 47G-2, 47G—
2A, 47G-2A-1, 47G-3, 47G-3B, 47G-
3B-1, 47G-3B-2, 47G-3B-2A, 47G-4,
47G-4A, 47G-5, 47G-5A, 47H-1, 47J,
47J-2, 47J-2A, and 47K Helicopters

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Bell Helicopter Textron,
Inc. (BHTI) Model 47B, 47B-3, 47D,
47D-1, 47G, 47G-2, 47G-2A, 47G-2A—
1, 47G-3, 47G-3B, 47G-3B-1, 47G-3B-
2,47G-3B-2A, 47G—4, 47G-4A, 47G-5,
47G-5A, 47H-1, 47), 47)-2, 47)-2A, and
47K helicopters, that requires installing
a safety washer kit designed to preclude
separation of the stabilizer bar damper
link (damper link) if the damper link
rod end bushing (bushing) loosens and
exits the damper link rod end. This
amendment is prompted by two
reported incidents in which the
bushings loosened and exited the
damper link rod ends, allowing the
damper link to slide over the retention
bolt and separate from the stabilizer bar
(in the first incident), and from the
hydraulic damper (in the second
incident). The actions specified by this
AD are intended to prevent failure of the
damper link assembly, which can result
in degraded control response and
subsequent loss of control of the
helicopter.

DATES: Effective May 6, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the federal Register as of May 6, 1998.
ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron, Inc., P.O.
Box 482, Fort Worth, Texas 76101. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Jurgen E. Priester, Aerospace Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5159, fax
(817) 222-5783.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to BHTI Model 47B,
47B-3, 47D, 47D-1, 47G, 47G-2, 47G—
2A, 47G-2A-1, 47G-3, 47G-3B, 47G—
3B-1, 47G-3B-2, 47G-3B-2A, 47G—-4,
47G-4A, 47G-5, 47G-5A, 47H-1, 47,
47)-2, 471-2A, and 47K helicopters was
published in the Federal Register on
May 20, 1997 (62 FR 27554). That action
proposed to require installing a safety
washer kit designed to preclude
separation of the damper link if the

bushing loosens and exits the damper
link rod end.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

The commenter states that the
helicopters are controllable with one
damper link disconnected. The
commenter also states that a standard
AN970-3 safety washer drilled out to
0.250-inch and coned should be allowed
to be used as an alternate part to the
BHTI safety washer kit. The commenter
states that the modified AN970-3 safety
washer is the same configuration as the
BHTI safety washers used on the lateral
cyclic torque tube and only costs
pennies.

The FAA does not concur with the
comment. The commenter did not
provide any support for his statement
that the helicopters are controllable
with one damper link disconnected. The
commenter indicates that he has been
installing a modified safety washer on
BHTI Model 47 series helicopters for
decades. Although the commenter may
believe that his modified safety washer
is as airworthy as BHTI’s safety washer,
he has provided no engineering design
data that support his assertion or show
that his modified safety washer is of the
same configuration or of the same
material quality as BHTI’s safety
washer. Without such supporting data,
the FAA cannot approve the use of the
commenter’s modified safety washer.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 1,868
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per
helicopter to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $188 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $463,264.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-07-09 Bell Helicopter Textron, Inc.:
Amendment 39-10429. Docket No. 96—
SW-28-AD.

Applicability: Model 47B, 47B-3, 47D,
47D-1, 47G, 47G-2, 47G-2A, 47G-2A-1,
47G-3, 47G-3B, 47G-3B-1, 47G-3B-2, 47G—
3B-2A, 47G-4, 47G-4A, 47G-5, 47G-5A,
47H-1, 47), 47)-2, 47)-2A, and 47K
helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within the next 100
hours time-in-service or within the next 120
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calendar days, whichever occurs first, unless
accomplished previously.

To prevent failure of the stabilizer bar
damper link assembly, which can result in
degraded control response and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Remove the stabilizer bar damper link
assemblies from the helicopter, install a
safety washer kit, part number (P/N) CA—
047-96-022-1, and reinstall the stabilizer bar
damper link assemblies onto the helicopter
in accordance with the Accomplishment
Instructions contained in Bell Helicopter
Textron, Inc. Alert Service Bulletin No. 47—
96-22, dated August 16, 1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Rotorcraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Bell Helicopter Textron, Inc.
Alert Service Bulletin No. 47-96-22, dated
August 16, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Bell Helicopter Textron, Inc.,
P.O. Box 482, Fort Worth, Texas 76101.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment becomes effective on
May 6, 1998.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8466 Filed 3-31-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-28-AD; Amendment
39-10431; AD 98-07-11]

RIN 2120-AA64

Airworthiness Directives; GKN
Westland Helicopters Limited WG-30
Series 100 and 100-60 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive

(AD) that is applicable to GKN
Westland Helicopters Limited
(Westland) WG—-30 series 100 and 100-
60 helicopters. This action requires an
initial visual inspection and
replacement, if necessary, of all main
rotor head tie-bars. Thereafter, this AD
requires, at intervals not to exceed 220
hours time-in-service (TIS), replacing
each main rotor head tie-bar (tie-bar)
with an airworthy tie-bar. This
amendment is prompted by an accident
on a similar model military helicopter
in which a tie-bar failed; it is suspected
that the military helicopter involved in
the accident exceeded the power-off
transient rotor speed limitation. This
condition, if not corrected, could result
in failure of a tie-bar, loss of a main
rotor blade, and subsequent loss of
control of the helicopter.

DATES: Effective April 16, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 16,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
June 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-28-
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from GKN
Westland Helicopters Limited,
Customer Support Division, Yeovil,
Somerset BA20 2YB, England,
telephone (01935) 703884, fax (01935)
703905. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the

Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, ASW-111,
2601 Meacham Blvd., Fort Worth,
Texas, 76137, telephone (817) 222—
5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The Civil
Aviation Administration (CAA), which
is the airworthiness authority for the
United Kingdom (UK), recently notified
the FAA that an unsafe condition may
exist on Westland WG-30 series 100
and 100-60 helicopters. The CAA
advises that when water gets into the
blade sleeve it can cause bulging or
swelling of a tie-bar that could result in
failure of a tie-bar, loss of a main rotor
blade, and subsequent loss of control of
the helicopter.

Westland has issued Westland
Helicopters Service Bulletin (SB) No.
W30-62-34 and W30-62-35, both dated
November 29, 1995, which specify
procedures for conditional,
dimensional, and radiographic
inspections and replacement, if
necessary, of the tie-bars. The actions
specified in these service bulletins are
intended to prevent loss of a main rotor
blade due to bulging or swelling of a tie-
bar, tie-bar failure, and subsequent loss
of control of the helicopter. The CAA
classified these service bulletins as
mandatory and issued CAA ADs 010—
11-95 and 011-11-95, both dated
January 31, 1996, in order to assure the
continued airworthiness of these
helicopters in the UK.

These helicopter models are
manufactured in the UK and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Westland WG-30
series 100 and 100-60 helicopters of the
same type design eligible for registration
in the United States, this AD is being
issued to prevent loss of a main rotor
blade due to failure of a tie-bar which
could result in subsequent loss of
control of the helicopter. This AD
requires an initial visual inspection and
replacement, if necessary, of the tie-bars
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and thereafter, at intervals not to exceed
220 hours TIS, replacement of each tie-
bar with an airworthy tie-bar. The
actions are required to be accomplished
in accordance with the service bulletins
described previously.

None of the Westland series 100 and
100-60 helicopters affected by this
action are on the U.S. Register. All
helicopters included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject helicopters are
imported and placed in the U.S. Register
in the future.

Should an affected helicopter be
imported and placed on the U.S.
Register in the future, it would require
approximately 25 work hours for the
visual inspection and 25 work hours, if
necessary, for the replacement of the tie-
bars, at an average labor rate of $60 per
work hour. Required parts would cost
$17,600 per helicopter. Based on these
figures, the cost impact of this AD
would be $20,600 per helicopter,
assuming that the tie-bars are replaced.

Since this AD action does not affect
any helicopter that is currently on the
U.S. Register, it has no adverse
economic and imposes no additional
burden on any person. Therefore, notice
and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,

environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-SW-28-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that notice
and prior public comment are
unnecessary in promulgating this
regulation and therefore, it can be
issued immediately to correct an unsafe
condition in aircraft since none of these
model helicopters are registered in the
United States, and that it is not a
“significant regulatory action” under
Executive Order 12866. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-07-11 GKN Westland Helicopters
Limited: Amendment 39-10431. Docket
No. 97-SW-28-AD.

Applicability: Westland 30 Series 100 and
100-60 helicopters with main rotor head and
spider assemblies, part number (P/N)
WG1369-0062-all dash numbers, and main
rotor head assemblies, P/N WG3069-0011,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of a main rotor tie-bar
(tie-bar), loss of a main rotor blade, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Before further flight, visually inspect all
tie-bars for bulging or swelling in accordance
with Steps 2(B)(1) through 2(B)(4) of the
Accomplishment Instructions of Westland
Helicopters Limited (Westland) Service
Bulletin (SB) No. W30-62-34, dated
November 29, 1995. Replace any unairworthy
tie bar(s) with airworthy tie bar(s).

(b) At intervals not to exceed 220 hours
time-in-service (TIS), replace each tie-bar
with a zero-time airworthy tie-bar or an
airworthy tie-bar which has been inspected
in accordance with Westland SB No. W30—
62-35, dated November 29, 1995, Annexe A
through Annexe C.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.
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(d) Special flight permits may be issued in
accordance with § § sections 21.197 and
21.199 of the Federal Aviation Regulations
(14 CFR 21.197 and 21.199) to operate the
helicopter to a location where the
requirements of this AD can be
accomplished.

(e) The inspections shall be done in
accordance with Westland SB No. W30-62—
34 and SB No. W30-62-35, both dated
November 29, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from GKN Westland Helicopters
Limited, Customer Support Division, Yeovil,
Somerset BA20 2YB, England, telephone
(01935) 703884, fax (01935) 703905. Copies
may be inspected at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
April 16, 1998.

Note 3: The subject of this AD is addressed
in Civil Aviation Administration (United
Kingdom) AD 010-11-95 and AD 011-11-95,
both dated January 31, 1996.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8468 Filed 3—31-98; 8:45 am]
BILLING CODE 4910-13-U

FEDERAL TRADE COMMISSION
16 CFR Part 4

Appearances Before the Commission;
Restrictions and Public Disclosure
Requirements.

AGENCY: Federal Trade Commission
(FTC).
ACTION: Final rule.

SUMMARY: The Commission is amending
its rules to make more efficacious the
procedures by which the General
Counsel reaches determinations on
requests by former employees for
clearance to participate in Commission
matters. The revised procedures are
intended to provide for effective review
of the propriety of a former employee’s
participation in a particular matter
while reducing the paperwork and
resources needed to dispose of clearance
requests. These amendments also clarify
the rule’s terms and procedures,
eliminate certain inconsistencies, and
correct one provision.

EFFECTIVE DATE: These amendments are
effective April 1, 1998.

FOR FURTHER INFORMATION CONTACT: Ira
S. Kaye, 202—-326-2426, or Laura D.

Berger, 202—-326-2471, Attorneys, Office
of the General Counsel, FTC, Sixth
Street & Pennsylvania Avenue, N.W.,
Washington, D.C. 20580.

SUPPLEMENTARY INFORMATION: The
Commission is revising paragraph (b) of
Commission Rule 4.1, 16 CFR 4.1, to
shorten the time for determining a
former employee’s request for clearance
to participate in a Commission matter
from 15 to 10 business days, and to
provide that either the General Counsel
or the General Counsel’s designee has
the authority to make this
determination. Shortening the waiting
period from the present 15 business
days to 10 business days is designed to
benefit filers and their clients, as well as
the Commission’s ability to resolve
administrative actions and
investigations promptly.

In addition, the Commission is further
revising Rule 4.1(b) to simplify its terms
and requirements, to eliminate certain
inconsistencies, and to correct one error.
Finally, the Commission is modifying
the exceptions to the rule in order to
make them consistent with the
provisions of 18 U.S.C. 207. The
Commission also is amending paragraph
(c) of the Rule slightly, to make it
consistent with revised paragraph (b).

Apart from these revisions, the
changes will affect internal procedures
only, and are not intended to influence
the outcomes of filings made under the
Rules. Simplified internal processing
procedures are designed to reduce the
time and resources expended in
disposing of the large number of
clearance requests that are not
problematic, while continuing to ensure
the integrity of Commission
investigations and proceedings.

The rule amendments relate solely to
agency practice, and, thus, are not
subject to the notice and comment
requirements of the Administrative
Procedure Act, 5 U.S.C. 553(a)(2), or to
the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601(2).

The submissions required by the
amended rule do not generally involve
the “collection of information” as that
term is defined by the Paperwork
Reduction Act (““PRA”), 44 U.S.C. 3501—
3520. Submission of a request for
clearance to participate or a screening
affidavit is ordinarily required only
during the conduct of an administrative
action or investigation involving a
specific individual or entity. Such
submissions are exempt from the
coverage of the PRA. 5 CFR 1320.4(a)(2).
To the limited extent that the rule could
require a submission outside the context
of an investigation or action involving a
specific party, the information

collection aspects of the rule have been
cleared by the Office of Management
and Budget and assigned OMB
clearance no. 3084-0047.

List of Subjects in 16 CFR Part 4

Administrative practice and
procedure.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, chapter I,
subchapter A, of the Code of Federal
Regulations as follows:

PART 4—MISCELLANEOUS RULES

1. The authority citation for part 4
continues to read as follows:

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C.
46.

2. Section 4.1 is amended by revising
paragraphs (b) and (c) to read as follows:

§4.1 Appearances.

* * * * *

(b) Restrictions as to former members
and employees—(1) General
Prohibition. Except as provided in this
section, or otherwise specifically
authorized by the Commission, no
former member or employee (‘““former
employee” or “‘employee’) of the
Commission may communicate to or
appear before the Commission, as
attorney or counsel, or otherwise assist
or advise behind-the-scenes, regarding a
formal or informal proceeding or
investigation 1 (except that a former
employee who is disqualified solely
under paragraph (b)(1)(iv) of this
section, is not prohibited from assisting
or advising behind-the-scenes) if:

(i) The former employee participated
personally and substantially on behalf
of the Commission in the same
proceeding or investigation in which the
employee now intends to participate;

1]t is important to note that a new *‘proceeding
or investigation” may be considered the same
matter as a seemingly separate “proceeding or
investigation” that was pending during the former
employee’s tenure. This is because a “proceeding or
investigation” may continue in another form or in
part. In determining whether two matters are
actually the same, the Commission will consider:
the extent to which the matters involve the same
or related facts, issues, confidential information and
parties; the time elapsed; and the continuing
existence of an important Federal interest. See 5
CFR 2637.201(c)(4). For example, where a former
employee intends to participate in an investigation
of compliance with a Commission order,
submission of a request to reopen an order, or a
proceeding with respect to reopening an order, the
matter will be considered the same as the
adjudicative proceeding or investigation that
resulted in the order. A former employee who is
uncertain whether the matter in which he seeks
clearance to participate is wholly separate from any
matter that was pending during his tenure should
seek advice from the General Counsel or the
General Counsel’s designee before participating.
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(ii) The participation would begin
within two years after the termination of
the former employee’s service and,
within a period of one year prior to the
employee’s termination, the proceeding
or investigation was pending under the
employee’s official responsibility;

(iii) Nonpublic documents or
information pertaining to the
proceeding or investigation in question,
and of the kind delineated in §4.10(a),
came to, or would be likely to have
come to, the former employee’s
attention in the course of the employee’s
duties, and the employee left the
Commission within the previous three
years (unless Commission staff
determines that the nature of the
documents or information is such that
no present advantage could thereby be
derived); or

(iv) The former employee’s
participation would begin within one
year after the employee’s termination
and, at the time of termination, the
employee was a member of the
Commission or a ‘‘senior employee” as
defined in 18 U.S.C. 207(c).

Note: Former Commissioners and certain
former “‘senior’” employees who were
appointed to those positions on or after
January 20, 1993 may be subject to a five year
ban on participation in Commission matters
pursuant to Executive Order 12834 (58 FR
5911-5916, January 22, 1993), 3 CFR 1993
Comp., p. 580).

(2) Clearance Request Required. Any
former employee, before participating in
a Commission proceeding or
investigation (see footnote 1), whether
through an appearance before a
Commission official or behind-the-
scenes assistance, shall file with the
Secretary a request for clearance to
participate, containing the information
listed in §4.1(b)(4) if:

(i) The proceeding or investigation
was pending in the Commission while
the former employee served;

(ii) A proceeding or investigation from
which such proceeding or investigation
directly resulted was pending during
the former employee’s service; or

(iii) Nonpublic documents or
information pertaining to the
proceeding or investigation in question,
and of the kind delineated in §4.10(a),
came to or would likely have come to
the former employee’s attention in the
course of the employee’s duties, and the
employee left the Commission within
the previous three years.

Note: This requirement applies even to a
proceeding or investigation that had not yet
been initiated formally when the former
employee terminated employment, if the
employee had learned nonpublic information
relating to the subsequently initiated
proceeding or investigation.

(3) Exceptions.

(i) Paragraphs (b)(1) and (2) of this
section do not apply to:

(A) Making a pro se filing of any kind;

(B) Submitting a request or appeal
under the Freedom of Information Act,
the Privacy Act, or the Government in
the Sunshine Act;

(C) Testifying under oath (except that
a former employee who is subject to the
restrictions contained in paragraph
(b)(2)(i) of this section with respect to a
particular matter may not, except
pursuant to court order, serve as an
expert witness for any person other than
the United States in that same matter);

(D) Submitting a statement required to
be made under penalty of perjury; or

(E) Appearing on behalf of the United
States.

(i) With the exception of
subparagraph (b)(1)(iv), paragraphs
(b)(1) and (2) of this section do not
apply to participating in a Commission
rulemaking proceeding, including
submitting comments on a matter on
which the Commission has invited
public comment.

(iii) Paragraph (b)(1)(iv) of this section
does not apply to submitting a statement
based on the former employee’s own
special knowledge in the particular area
that is the subject of the statement,
provided that no compensation is
thereby received, other than that
regularly provided by law or by §4.5 for
witnesses.

(iv) Paragraph (b)(2) of this section
does not apply to filing a premerger
notification form or participating in
subsequent events concerning
compliance or noncompliance with
Section 7A of the Clayton Act, 15 U.S.C.
18a, or any regulation issued under that
section.

(4) Request Contents. Clearance
requests filed pursuant to §4.1(b)(2)
shall contain:

(i) The name and matter number (if
known) of the proceeding or
investigation in question;

(ii) A description of the contemplated
participation;

(iii) The name of the Commission
office(s) or division(s) in which the
former employee was employed and the
position(s) the employee occupied;

(iv) A statement whether, while
employed by the Commission, the
former employee participated in any
proceeding or investigation concerning
the same company, individual, or
industry currently involved in the
matter in question;

(v) A certification that while
employed by the Commission, the
employee never participated personally
and substantially in the same matter or
proceeding;

(vi) If the employee’s Commission
employment terminated within the past
two years, a certification that the matter
was not pending under the employee’s
official responsibility during any part of
the one year before the employee’s
termination;

(vii) If the employee’s Commission
employment terminated within the past
three years, either a declaration that
nonpublic documents or information
pertaining to the proceeding or
investigation in question, and of the
kind delineated in §4.10(a), never came
to the employee’s attention, or a
description of why the employee
believes that such nonpublic documents
or information could not confer a
present advantage to the employee or to
the employee’s client in the proceeding
or investigation in question; and

(viii) A certification that the employee
has read, and understands, both the
criminal conflict of interest law on post-
employment activities (18 U.S.C. 207)
and this Rule in their entirety.

(5) Definitions. The following
definitions apply for purposes of this
section:

(i) Behind-the-scenes participation
includes any form of professional
consultation, assistance, or advice to
anyone about the proceeding or
investigation in question, whether
formal or informal, oral or written,
direct or indirect.

(ii) Communicate to or appear before
means making any oral or written
communication to, or any formal or
informal appearance before, the
Commission or any of its members or
employees on behalf of any person
(except the United States) with the
intent to influence.

(iii) Directly resulted from means that
the proceeding or investigation in
guestion emanated from an earlier phase
of the same proceeding or investigation
or from a directly linked, antecedent
investigation. The existence of some
attenuated connection between a
proceeding or investigation that was
pending during the requester’s tenure
and the proceeding or investigation in
question does not constitute a direct
result.

(iv) Pending under the employee’s
official responsibility means that the
former employee had the direct
administrative or operating authority to
approve, disapprove, or otherwise direct
official actions in the proceeding or
investigation, irrespective of whether
the employee’s authority was
intermediate or final, and whether it
was exercisable alone or only in
conjunction with others.

(v) Personal and substantial
participation. A former employee
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participated in the proceeding or
investigation personally if the employee
either participated directly or directed a
subordinate in doing so. The employee
participated substantially if the
involvement was significant to the
matter or reasonably appeared to be
significant. A series of peripheral
involvements may be considered
insubstantial, while a single act of
approving or participating in a critical
step may be considered substantial.

(vi) Present advantage. Whether
exposure to nonpublic information
about the proceeding or investigation
could confer a present advantage to a
former employee will be analyzed and
determined on a case-by-case basis.
Relevant factors include, inter alia, the
nature and age of the information, its
relation and current importance to the
proceeding or investigation in question,
and the amount of time that has passed
since the employee left the Commission.

(vii) Proceeding or investigation shall
be interpreted broadly and includes an
adjudicative or other proceeding; the
consideration of an application; a
request for a ruling or other
determination; a contract; a claim; a
controversy; an investigation; or an
interpretive ruling. Proceeding or
investigation does not include a
rulemaking proceeding.

(6) Advice as to Whether Clearance
Request is Required. A former employee
may ask the General Counsel, either
orally or in writing, whether the
employee is required to file a request for
clearance to participate in a
Commission matter pursuant to
paragraph (b)(2) of this section. The
General Counsel, or the General
Counsel’s designee, will make any such
determination within three business
days.

(7) Deadline for Determining
Clearance Requests. By the close of the
tenth business day after the date on
which the clearance request is filed, the
General Counsel, or the General
Counsel’s designee, will notify the
requester either that:

(i) the request for clearance has been
granted;

(ii) the General Counsel or the General
Counsel’s designee has decided to
recommend that the Commission
prohibit the requester’s participation; or

(iii) the General Counsel or the
General Counsel’s designee is, for good
cause, extending the period for reaching
a determination on the request by up to
an additional ten business days.

(8) Participation of Partners or
Associates of Former Employees.

(i) If a former employee is prohibited
from participating in a proceeding or
investigation by virtue of having worked

on the matter personally and
substantially while a Commission
employee, no partner or legal or
business associate of that individual
may participate except after filing with
the Secretary of the Commission an
affidavit attesting that:

(A) The former employee will not
participate in the proceeding or
investigation in any way, directly or
indirectly (and describing how the
former employee will be screened from
participating);

(B) The former employee will not
share in any fees resulting from the
participation;

(C) Everyone who intends to
participate is aware of the requirement
that the former employee be screened;

(D) The client(s) have been informed,;
and

(E) The matter was not brought to the
participant(s) through the active
solicitation of the former employee.

(ii) If the Commission finds that the
screening measures being taken are
unsatisfactory or that the matter was
brought to the participant(s) through the
active solicitation of the former
employee, the Commission will notify
the participant(s) to cease the
representation immediately.

(9) Effect on Other Standards. The
restrictions and procedures in this
section are intended to apply in lieu of
restrictions and procedures that may be
adopted by any state or jurisdiction,
insofar as such restrictions and
procedures apply to appearances or
participation in Commission
proceedings or investigations. Nothing
in this section supersedes other
standards of conduct applicable under
paragraph (e) of this section. Requests
for advice about this section, or about
any matter related to other applicable
rules and standards of ethical conduct,
shall be directed to the Office of the
General Counsel.

(c) Public Disclosure. Any request for
clearance filed by a former member or
employee pursuant to this section, as
well as any written response, are part of
the public records of the Commission,
except for information exempt from
disclosure under §4.10(a) of this
chapter. Information identifying the
subject of a nonpublic Commission
investigation will be redacted from any
request for clearance or other document
before it is placed on the public record.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-8479 Filed 3-31-98; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8765]
RIN 1545-AL24; 1545-AS68

Change From Dollar Approximate
Separate Transactions Method of
Accounting (DASTM) to the Profit and
Loss Method of Accounting/Change
From the Profit and Loss Method to
DASTM; Correction

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations (TD
8765) which were published in the
Federal Register on Thursday, March 5,
1998 (63 FR 10772), relating to
adjustments required when a qualified
business unit (QBU) that used the profit
and loss method of accounting (P&L) in
a post-1986 year begins to use the dollar
approximate separate transaction
method of accounting (DASTM) and
adjustments required when a QBU that
used DASTM begins using P&L.

DATES: This correction is effective April
6, 1998.

FOR FURTHER INFORMATION CONTACT:
Howard Wiener of the Office of Chief
Counsel (International), (202) 622—-3870
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections are under
section 985 of the Internal Revenue
Code.

Need for Correction

As published, the final regulations
(TD 8765) contain errors which may
prove to be misleading and are in need
of clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8765), which was
the subject of FR Doc. 98-5470, is
corrected as follows:

§1.985-1 [Corrected]

1. On page 10774, column 2,
amendatory instruction 1. under Par. 2.
is corrected to read *‘1. Paragraph
(b)(2)(ii)(C) is amended by designating
the text following the heading as
paragraph (b)(2)(ii)(C)(1) and revising it
and by adding a new paragraph
(b)(2)(i)(C)(2).". )

2. 0On page 10774, column 2, in
§1.985-1, correct paragraph (b)(2)(ii)(C)
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by adding a paragraph designation and
heading for paragraph (b)(2)(ii)(C)(1)
and by adding a new paragraph
(b)(2)(ii)(C)(2) to read as follows:

§1.985-1 Functional currency.
(b) * *
(.2.) * X *

1 * * *

(C©)* * *(1)Ingeneral. * * *

(2) Effective date. This paragraph
(b)(2)(ii)(C) applies to taxable years
beginning after April 6, 1998. However,
a taxpayer may choose to apply this
paragraph (b)(2)(ii)(C) to all open years
after December 31, 1986, provided each
person, and each QBU branch of a
person, that is related (within the
meaning of §1.985-2(d)(3)) also applies
to this paragraph (b)(2)(ii)(C).

* * * * *

*

§1.985-7 [Corrected]

3. On page 10775, column 2, § 1.985—
7 (b)(3), in the last three lines, the
language ‘‘had translated its assets and
liabilities under § 1.985-3 during the
look-back period.” is corrected to read
“had translated its assets and liabilities
acquired and incurred during the look-
back period under §1.985-3.".

4. On page 10776, column 2, §1.985—
7 (c)(5), line 17, the language ‘“‘of
change.) For purposes of section 960,”
is corrected to read ‘‘of change). For
purposes of section 960,".

5. On page 10776, column 2, § 1.985—
7 (c)(5), the last line, the language
“section.)” is corrected to read
**'section).”.

6. On page 10776, column 3, § 1.985—
7 (d)(5), the last two lines, the language
““assets and liabilities under §1.985-3
during the look-back period.” is
corrected to read “‘assets and liabilities
acquired and incurred during the look-
back period under § 1.985-3.”.
Cynthia E. Grigsby,
Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).
[FR Doc. 98-8321 Filed 3-31-98; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300629; FRL-5778-9]

RIN 2070-AB78

Imidacloprid; Extension of Tolerance
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
insecticide imidacloprid and its
metabolites in or on cucurbits at 0.2 part
per million (ppm) for an additional 1-
year period, to March 31, 1999. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
cucurbits. Section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act
(FFDCA) requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective April 1, 1998. Objections and
requests for hearings must be received
by EPA, on or before June 1, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300629],
may be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the docket control number
[OPP-300629] and submitted to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 119, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 or 6.1 file
format or ASCII file format. All copies
of electronic objections and hearing
requests must be identified by the
docket control number [OPP-300629].
No Confidential Business Information
(CBI) should be submitted through e-

mail. Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.
FOR FURTHER INFORMATION CONTACT: By
mail: Andrea Beard, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, elephone
number, and e-mail address: Rm. 267,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703) 308—9356; e-
mail: beard.andrea@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of March 19, 1997 (62
FR 12953) (FRL-5594-2), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (1)(6), EPA was
establishing a time-limited tolerance for
the residues of imidacloprid and its
metabolites in or on cucurbits at 0.2
ppm, with an expiration date of March
31, 1998. EPA established the tolerance
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.
However, in the Federal Register of
April 25,1997 (62 FR 20117) (FRL-
5599-5), EPA issued a regulation
extending the expiration date for
tolerances of indirect or inadvertent
residues of imidacloprid and its
metabolites on Vegetable cucurbits.
Inadvertently, in the revision of
§180.472, the time-limited tolerance for
Vegetable cucurbits as added on March
19, 1997 under section 18 of FIFRA, was
omitted. With this regulation, EPA is re-
establishing the time-limited tolerance
and is also extending the expiration date
from March 31, 1998 to March 31, 1999.

EPA received a request from the
California Department of Pesticide
Regulation to extend the use of
imidacloprid on cucurbits for this year’s
growing season due to the silverleaf
whitefly being a recently-introduced
pest in California, which can have
devastating effects on the cucurbit crop,
and is resistant to registered
alternatives. After having reviewed the
submission, EPA concurs that
emergency conditions exist for this
state. EPA has authorized under FIFRA
section 18 the use of imidacloprid on
cucurbits for control of silverleaf
whitefly in cucurbits.

EPA assessed the potential risks
presented by residues of imidacloprid in
or on cucurbits. In doing so, EPA
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considered the new safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
published in the Federal Register of
March 19, 1997 (62 FR 12953) (FRL—
5594-2). Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 1-year
period. Although this tolerance will
expire and is revoked on March 31,
1999, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on cucurbits
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by June 1, 1998, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by

40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number OPP-300629. No CBI should be
submitted through e-mail. Electronic
copies of objections and hearing

requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations asrequired by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
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of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.

and pests, Reporting and recordkeeping
requirements.

Dated: March 26, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Authority: 21 U.S.C. 346a and 371.

2.1n 8180.472, in the table to
paragraph (b), by adding an entry for
“Vegetable, cucurbits,” to read as
follows:

804(2 Therefore, 40 CFR chapter | is §180.472 Imidacloprid; tolerances for
4(2)- amended as follows: residues.
List of Subjects in 40 CFR Part 180 * * * * *

Environmental protection, PART 180—{AMENDED] (oy* * =
Administrative practice and procedure, 1. The authority citation for part 180
Agricultural commodities, Pesticides continues to read as follows:

Commodity Parts per million Expiration/Revocation Date

Vegetables, CUCUIDILS ......ccoeiiiieiiiiie e 0.2 3/31/99

* * * * *

[FR Doc. 98-8643 Filed 3-30-98; 1:15 pm]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300630; FRL-5779-1]

RIN 2070-AB78

Bifenthrin; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
insecticide bifenthrin and its
metabolites in or on cucurbits at 1.0 part
per million (ppm) for an additional one—
year period, to April 30, 1999. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
cucurbits. Section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act
(FFDCA) requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.
DATES: This regulation becomes
effective April 1, 1998. Objections and
requests for hearings must be received
by EPA, on or before June 1, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the

docket control number, OPP-300630,
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, OPP-
300630, must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit II. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrea Beard, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 267,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703) 308-9356; e-
mail:beard.andrea@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of June 6, 1997 (62 FR
30996) (FRL-5719-3), which announced
that on its own initiative and under
section 408(e) of the FFDCA, 21 U.S.C.
346a(e) and (I)(6), it established a time-
limited tolerance for the residues of
bifenthrin and its metabolites in or on
cucurbits at 1.0 ppm, with an expiration
date of April 30, 1998. EPA established
the tolerance because section 408(l)(6)
of the FFDCA requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of bifenthrin on cucurbits for this
year growing season due to the silverleaf
whitefly being a recently-introduced
pest in California, which can have
devastating effects on the cucurbit crop,
and is resistant to registered
alternatives. An exemption has also
been issued for another material,
imidacloprid, to provide early season
control. However, bifenthrin is also
needed for control later in the season.
After having reviewed the submission,
EPA concurs that emergency conditions
exist for this state. EPA has authorized
under FIFRA section 18 the use of
bifenthrin on cucurbits for control of
silverleaf whitefly in cucurbits.

EPA assessed the potential risks
presented by residues of bifenthrin in or
on cucurbits. In doing so, EPA
considered the new safety standard in
FFDCA section 408(b)(2), and decided
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that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
published in the Federal Register of
June 6, 1997 (62 FR 30996) (FRL-5719-
3). Based on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(1)(6). Therefore, the time-
limited tolerance is extended for an
additional one-year period. Although
this tolerance will expire and is revoked
on April 30, 1999, under FFDCA section
408(I)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on cucurbits
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by June 1, 1998, this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s

contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number OPP-300630. No CBI should be
submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IVV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
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required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: March 19, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 -- [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.442 [Amended]

2.1n §180.442, by amending the
tolerance listed for ‘“Vegetables,
Cucurbits” in the table under paragraph
(b) by changing the expiration date ““4/
30/98" to read ““4/30/99”.
[FR Doc. 98-8216 Filed 3-31-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 716

[OPPTS-42188B; FRL-5750-4]

RIN 2070-AD17

Revisions to Reporting Regulations
Under TSCA Section 8(d)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: As a part of EPA’s 1994
regulatory review, the reporting
requirements under section 8(d) of the
Toxic Substances Control Act (TSCA)
were reviewed for burden reduction
opportunities. As a result of this review,
EPA is revising its TSCA section 8(d)
health and safety data reporting rule
that requires chemical manufacturers
(including importers) and processors of
listed substances and listed mixtures to
report unpublished health and safety
studies. Revisions include changes to
the categories of persons required to
report, the types of studies and the

grade/purity of the substance for which
reporting is required, the reporting
period, and the measure of adequacy of
the file search needed to comply with
the requirements of TSCA section 8(d).
Additionally, EPA is amending the
sunset date for all chemical substances
and mixtures listed in 40 CFR 716.120,
for which reporting is currently
required. Furthermore, because of this
change in the reporting period, EPA will
no longer conduct a biennial review of
the chemical substances and mixtures
listed in 40 CFR 716.120. The Agency’s
goal is to streamline the reporting
requirements while maintaining the
ability to protect human health and the
environment through the collection of
data regarding potential risks.

DATES: Effective date: June 30, 1998.
Comment date: All comments must be
received by EPA by May 1, 1998. If EPA
receives adverse comments to this direct
final rule by May 1, 1998, EPA will
issue a notice to withdraw this direct
final rule and seek comment on the
issue raised. After considering the
comments submitted, EPA will respond
to comments received in a final rule that
is published in the Federal Register. If
no adverse comments to this direct final
rule are received, this rule will become
effective as a final rule on the date
specified above.

ADDRESSES: Each comment must bear
the docket control number OPPTS—
42188B. All comments should be sent in
triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, U.S.
Environmental Protection Agency, 401
M St., SW., Room G-099, East Tower,
Washington, DC 20460.

Comments and data may also be
submitted electronically to: oppt.
ncic@epamail.epa.gov. Follow the
instructions under Unit IV. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this rulemaking.
Persons submitting information on any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will consider
this as a waiver of any confidentiality
claim and the information may be made

available to the public by EPA without
further notice to the submitter.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics,
USEPA, 401 M St., SW., Washington,
DC 20460; telephone: (202) 554-1404;
TDD: (202) 554—0551; e-mail: TSCA-
Hotline@epamail.epa.gov. For specific
information regarding this rule, contact
Keith Cronin, Project Manager,
Chemical Control Division (7405),
Office of Pollution Prevention and
Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: (202) 260-8157;
fax: (202) 260-1096; e-mail:
cronin.keith@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

Electronic Availability:
Internet

Electronic copies of this document are
available from the EPA Home Page at
the Federal Register - Environmental
Documents entry for this document
under “Laws and Regulations” (http://
www.epa.gov/fedrgstr/TOX/).

Fax on Demand

Using a faxphone call 202-401-0527
and select item 4301 for a copy of this
document and select item 4057 for a
copy of 40 CFR 716.120 revised in its
entirety.

Regulated persons. Potentially
regulated persons are those that
manufacture (including import) or
process chemical substances and
mixtures. Regulated categories and
entities include:

Examples of regulated per-

Category sons

Industry Chemical manufacturers (in-
cluding import-
ers),chemical processors,

and petroleum refiners.

This table is not exhaustive, but lists the
types of persons that could potentially
be regulated by this action. Other types
of persons may also be regulated. To
determine whether a person is regulated
by this action, carefully examine the
applicability criteria in 40 CFR part 716.
If you have questions regarding the
applicability of this action to a
particular person, consult the person
listed under “FOR FURTHER
INFORMATION CONTACT” at the
beginning of this document.

EPA believes this revised rule will
significantly decrease the reporting
burden by eliminating many of the file
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searches conducted in compliance with
TSCA section 8(d), eliminating many of
the reporting systems which have been
designed to track TSCA section 8(d)
chemical substances, and eliminating
the submission of data that are typically
unnecessary to determine data needs.

EPA is publishing this action as a
direct final rule, without a proposal and
prior opportunity for comment, because
the action substantially reduces existing
reporting requirements under TSCA
section 8(d), the Agency views the
action as noncontroversial, and the
Agency anticipates there will be no
significant adverse comments. EPA
believes that there will be no adverse
reaction to this action because it
substantially reduces the reporting
burden associated with TSCA section
8(d) Health and Safety Data reporting
requirements while still providing EPA
with the needed data. In addition, EPA
discussed these changes with a majority
of the information providers and users,
and received a favorable response. It is
in the interest of the regulated
community and EPA to avoid delaying
the implementation of this action due to
the burden reduction that would be
achieved from the time it becomes
effective as a final rule. The shared
interest of EPA and the regulated
community in this action indicates that
these revisions will be received
favorably and without adverse
comment. Therefore, notice and public
procedure are unnecessary prior to the
publication of this direct final rule.

Nonetheless, adverse comments may
be submitted on this action as directed
under “ADDRESSES” at the beginning
of this document. If EPA receives
adverse comments, this direct final rule
will be withdrawn before the effective
date through publication of a document
in the Federal Register. If this direct
final rule is withdrawn, any public
comments received will be addressed in
a subsequent proposed rule. Any parties
interested in commenting on this action
must do so at this time. If no adverse
comments are received, the public is
advised that this action will become
effective on June 30, 1998.

l. Introduction

The TSCA section 8(d) Health and
Safety Data Reporting rule (40 CFR part
716) sets forth requirements for the
submission of lists and copies of health
and safety studies on chemical
substances and mixtures selected for
priority consideration for testing rules
under section 4(a) of TSCA and on other
substances and mixtures for which EPA
requires health and safety information
to identify data needs and/or to support
chemical risk assessment/management

activities. The rule requires
manufacturers (including importers)
and processors to submit to EPA
unpublished health and safety studies
on the substances and mixtures listed at
40 CFR 716.120. EPA is revising the
categories of persons required to report,
the types of studies and the purity/grade
of the substance on which studies were
performed for which reporting is
required, the reporting period, and the
measure of adequacy of the file search
needed to comply with TSCA section
8(d).

A. Background

On October 11, 1976, the President
signed the Toxic Substances Control Act
(TSCA), 15 U.S.C. 2601 et seq., to
“regulate commerce and protect human
health and the environment by requiring
testing and necessary use restrictions on
certain chemical substances * * *.”
Section 8(d) of TSCA, 15 U.S.C. 2607(d),
directs the EPA Administrator to
promulgate rules that require the
submission of lists of health and safety
studies and copies of the studies
pertaining to chemical substances and
mixtures in commerce. This section of
TSCA requires “any person who
manufactures (includes imports),
processes, or distributes in commerce or
who proposes to manufacture, process,
or distribute in commerce any chemical
substance or mixture” to submit to EPA
lists and copies of health and safety
studies available to them. The
regulations implementing TSCA section
8(d) are found at 40 CFR part 716.

Under the current section 8(d)
regulations, EPA requires the
submission of unpublished health and
safety studies on specified chemicals
from manufacturers (including
importers) and processors of the
chemicals. Studies of human health and
environmental effects, including studies
of exposures to people and the
environment, are the fundamental
ingredients of any assessment of
chemical risk. EPA requires reporting
under these regulations for specific
chemicals that are under investigation
either in the early stages of risk
assessment or when action to control
exposure is being considered.

As TSCA section 8(d) rules are
promulgated, chemicals and mixtures
are added and subtracted from the list
in 40 CFR 716.120. The process by
which these modifications are made has
evolved over the years. Particularly
significant changes in the process
described at 40 CFR part 716 occurred
on October 4, 1982, when a rule (47 FR
38780) was published that set up a
process for adding chemicals
recommended for testing by the TSCA

Interagency Testing Committee (ITC)
without the opportunity for prior notice
and comment (40 CFR 716.105(b)). For
such chemicals, amendments made to
40 CFR 716.120, the list of chemicals
subject to section 8(d) reporting
requirements, become effective as direct
final rules thirty days after publication
of a document in the Federal Register.

B. Role of the TSCA Interagency Testing
Committee (ITC)

The TSCA Interagency Testing
Committee (ITC) is an independent
committee that was created in 1976
under section 4(e) of TSCA, 15 U.S.C.
2603(e), to make recommendations to
the Agency about chemicals for which
data are needed. The statute specifies
that the ITC consists of eight statutory
members, appointed by and drawn from
the following organizations:
Environmental Protection Agency
(EPA), Department of Labor (DOL)
(appointee is drawn from the
Occupational Safety and Health
Administration (OSHA)), Council on
Environmental Quality (CEQ), National
Institute for Occupational Safety and
Health (NIOSH), National Institute of
Environmental Health Sciences
(NIEHS), National Cancer Institute
(NCI), National Science Foundation
(NSF), and the Department of Commerce
(DOC). Currently, eight other Federal
Agency members are participating on a
liaison basis: Agency for Toxic
Substances and Disease Registry
(ATSDR), Consumer Product Safety
Commission (CPSC), Department of
Agriculture (USDA), Department of
Defense (DOD), Food and Drug
Administration (FDA), Department of
the Interior (DOI), National Library of
Medicine (NLM), and the National
Toxicology Program (NTP).

The chemical substances and
mixtures recommended by the ITC to
the EPA for priority consideration for
proposed test rules under TSCA section
4(a) comprise a list called the Priority
List. Chemical substances and mixtures
may be recommended to be added to the
Priority List based on the ITC’s
consideration of factors such as
production volume, exposure, and
availability of data regarding health and
environmental effects. When the ITC
recommends chemicals for testing, EPA
issues amendments in the Federal
Register to add to the list of
recommended chemicals subject to
reporting requirements under TSCA
section 8(a) (40 CFR 712.30) and TSCA
section 8(d) (40 CFR 716.120).

The ITC provides an existing
infrastructure to rapidly prioritize inter-
Agency data needs on many industrial
chemicals. The ITC has the authority to
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designate chemical substances and
mixtures on the Priority List with
respect to which the ITC determines the
Administrator should initiate
rulemaking proceedings pursuant to
TSCA section 4(a). Within 12 months of
the date of first inclusion on the Priority
List of a chemical substance or mixture
designated by the ITC, TSCA directs the
Administrator to initiate rulemaking
proceedings or publish in the Federal
Register the reasons for not doing so.

The ITC recommends chemicals to the
Administrator to meet focused Federal
data needs under TSCA section 4(e).
EPA plans to focus its TSCA section
8(d) reporting requirements to reduce
the resources that are consumed to
retrieve and submit section 8(d) studies
(on the part of industry), log-in, store
and index studies (on the part of EPA),
and summarize and review studies (on
the part of ITC). Further, in its 40th
Report to the Administrator, the ITC has
recommended to EPA that procedures
be established by the Agency that offer
industry opportunities to submit
voluntarily the types of data required
under TSCA section 8(a) and 8(d) and
establish cooperative efforts with the
ITC to support ITC efforts in evaluating
chemicals for testing under TSCA (62
FR 30580, June 4, 1997).

C. The Need for Change

As one part of its regulatory
reinvention initiative, EPA has reviewed
its reporting requirements under section
8(d) of TSCA. The Agency’s goal is to
streamline the reporting requirements
while maintaining the availability of the
data or its ability to acquire the data
necessary to protect human health and
the environment. The current
opportunity to revise the section 8(d)
rule is the result of the “‘regulatory
reform” evaluation efforts undertaken as
a result of a Presidential regulatory
reform initiative of March 16, 1995
entitled ““Reinventing Environmental
Regulation.” The rationales for
reinvention activities are manifold,
however, a central principle is that
“[r]egulation must be designed to
achieve environmental goals in a
manner that minimizes costs to
individuals, businesses, and other levels
of government.” (Ref. 1)

Over the years, EPA has received a
variety of comments concerning the
implementation of section 8(d).
Extensive comments have been received
on many topics, including the definition
of the term ““processor,” reporting
requirements for waste streams, and
reporting requirements for modeling
and monitoring information. In
December 1987, the Chemical
Manufacturers Association (CMA)

developed a comprehensive report (Ref.
2) suggesting a variety of revisions and,
in June 1996, provided the following list
of suggested revisions in descending
order of importance to CMA and its
members (Ref. 3):

(1) Reduce ten-year reporting period
to one year for section 8(d) related
information.

(2) Revise reporting of monitoring and
modeling studies.

(3) Revise processor reporting
requirements.

(4) Reduce reporting of studies on
mixtures.

(5) Exempt reporting requirements for
waste streams.

(6) Eliminate study initiation
reporting.

(7) Clarify file search issue.

(8) Clarify guidance on reporting of
international studies.

(9) Establish a voluntary call-in prior
to issuing TSCA section 8(d) reporting
rules.

(10) Establish an electronic up-to-date
list of TSCA section 8(d) chemicals by
CAS registry number.

(11) Exclude health and safety studies
managed by other environmental
regulations to avoid duplicate reporting.

(12) Eliminate reporting of
guantitative risk assessment and
structure-activity analysis.

(13) Eliminate less useful studies.

(14) Provide for alternative forms of
required reporting.

D. The Public Meeting

On August 23, 1996, EPA published a
Federal Register notice (61 FR 43546)
inviting all interested parties to attend
a public meeting in Washington, DC on
September 12, 1996, to discuss possible
amendments to the TSCA section 8(d)
rule. The meeting was well attended
with over 65 representatives of
manufacturers, processors, trade
associations, and other interested
parties. Each of the above issues was
discussed and time for comments was
provided. At the meeting, EPA
requested that comments on the above
or any other issues be submitted in
writing for consideration by the Agency.
Additional comments were submitted,
especially relating to the issue of
definition of the term “‘processor’” and
whether processors should be required
to submit health and safety data under
section 8(d) of TSCA. The comments
received from all sources have been
analyzed and evaluated (Ref. 4) and the
general issues are addressed in Unit II.
of this document.

I1. Revisions to TSCA Section 8(d)
Regulations

A. Background

TSCA provides EPA with a variety of
methods by which it can acquire
chemical substance and mixture data
needed to protect human health and the
environment. Section 8(d) provides EPA
with the authority to promulgate rules
requiring the submission of studies that
are initiated by the submitter, as well as
studies conducted by the submitter in
the past and studies the submitter
knows of or may reasonably ascertain.

A chemical substance or mixture that
is not subject to an section 8(d) rule may
still be subject to other TSCA reporting
requirements. Section 8(e) requires
manufacturers, processors and
distributors to report any information
regarding a chemical substance or
mixture which reasonably supports the
conclusion that the substance or
mixture presents a substantial risk of
injury to health or the environment.
Studies that are not otherwise required
to be reported under section 8(e) are
typically the kind of studies required to
be reported under section 8(d). Data
relating to chemical substances and
mixtures that are not reportable under
TSCA section 8 may be obtained by EPA
through the promulgation of a test rule
under section 4 of TSCA. Once findings
are made by EPA under section 4(a),
EPA must promulgate a rule requiring
the testing of chemical substances and
mixtures to develop health and
environmental effects data.

B. Persons Who Must Report

Under the current TSCA section 8(d)
regulations, any person who
manufacturers (including imports) or
processes a chemical substance or
mixture listed under 40 CFR 716.120
must submit to EPA copies of available
health and safety studies upon request
by EPA. Currently, there is no category
or sector limitation on reporting. By this
rulemaking, reporting of health and
safety studies would be required only by
manufacturers (including importers)
who fall under the North American
Industry Classification System (NAICS)
in effect as of January 1, 1997, replacing
the 1987 Standard Industrial
Classification ((SIC); 62 FR 17288, April
9, 1997), Subsector 325 (chemical
manufacturing and allied products) and
Industry Group 32411 (petroleum
refiners), unless otherwise required in a
specific rule. EPA believes that this
narrowing of the scope of reporting, on
a routine basis, will reduce the burden
imposed on industry to comply with
TSCA section 8(d), while still providing
EPA and other Federal agencies with the
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data necessary to protect human health
and the environment.

A number of organizations have
suggested that the definition of the term
“processor’” under TSCA section 8(d)
should be reevaluated. Commentors
suggested two options:

(1) Revise the definition to focus
reporting requirements on
manufacturers (including importers),
rather than on ‘““‘chemical users,” who
buy chemicals and mixtures and then
use them to manufacture non-chemical
products, such as articles.

(2) Use appropriate Standard
Industrial Classification (SIC) codes
(replaced by the North American
Industry Classification System, NAICS,
in 1997).

At the present time, the term
““processor’” may be broadly defined to
include a far larger audience than
intended on a routine basis.

EPA has analyzed the approximately
300 submitters of the roughly 11,000
submissions of TSCA section 8(d)
information received to date, and has
categorized them by submitter type (Ref.
4). The vast majority of submitters are
individual chemical manufacturers or
associations representing chemical
manufacturers falling under NAICS
Subsector 325 and Industry Group
32411, which are heavily concentrated
on the chemical, allied products, and
petroleum refining industries.
Examination of some of the processor
submissions indicates very limited data
have been submitted by them and
typically only in the form of industrial
hygiene/monitoring data. Thus,
narrowing the overall scope of persons
who must report on a routine basis
would likely have a negligible impact
on the type and comprehensiveness of
the information submitted under section
8(d). The rule’s focus on those entities
that actually submit studies ensures that
virtually all of the data that have been
reported in the past will continue to be
reported. Health and safety data
submitted under section 8(d) are
typically those studies that are not
otherwise reportable under section 8(e),
the ““substantial risk’ information
reporting provision of TSCA. Further,
studies reportable under section 8(e)
must be submitted within a specific
time frame by a broader range of
persons, i.e., manufacturers, importers,
processors, and distributors.

In a specific section 8(d) rule, EPA
may require reporting of health and
safety studies from all manufacturers
(including importers) and processors of
a chemical substance. In this way, EPA
reserves the ability to require more
information from a much wider

audience in exceptional circumstances,
while reducing the burden to industry
on a routine basis.

C. Reporting Period

The reporting period for health and
safety studies under TSCA section 8(d)
is currently 60 days for existing data,
and 10 years for new data, after the
effective date on which a listed
chemical substance or listed mixture is
added to 40 CFR 716.120, unless the
listed substance or listed mixture is
removed from 40 CFR 716.120 prior to
the lapse of the standard reporting
period. EPA is revising 40 CFR 716.65,
Reporting period, to only require a
standard one-time reporting, which will
include the requirement that all existing
studies be reported within 60 days of
the 40 CFR 716.120 listing, instead of
the present 10 year reporting
requirement. EPA believes this will
provide a significant burden reduction
for industry while having little effect on
the availability of data to EPA and the
ITC (Refs. 5 and 6).

When a substance from the TSCA
section 4(e) Priority List is listed at 40
CFR 716.120, existing studies are
required to be reported within 60 days
of the listing, then the ITC examines the
submitted data, usually within a year, to
see if test data are already available in
the areas of concern. The ITC has only
rarely used data that have been
submitted after the first year. Once the
ITC recommends a chemical for testing,
EPA may write a rule requiring testing
or obtain the test data through specific
enforceable consent agreements (ECA)
with individual companies or groups of
companies who volunteer to conduct
the needed testing. This may take one to
several years after the initial 40 CFR
716.120 listing. Although it is important
for EPA to know about any testing
initiated after the first year, EPA expects
this information to still be forthcoming
to EPA in a timely manner. Industry
groups subject to a test rule, or with
which EPA is negotiating an ECA, are
likely to be knowledgeable about any
relevant testing that is underway or will
in fact be the ones conducting the
testing.

Examination of the EPA’s Toxic
Substances Control Act Test
Submissions (TSCATS) database (Ref. 4)
indicates that most of the section 8(d)
submissions are made shortly after the
initial listing of a chemical substance.
Any new studies that offer reasonable
support for a conclusion of substantial
risk, would still be required to be
submitted immediately under TSCA
section 8(e). In addition, many
companies submit to EPA other new
studies on a ““For Your Information”

(FY1) basis. The present revisions to the
rule leave section 8(d) as the primary
mechanism to obtain older studies, not
new studies, and require that industry
track the chemical for 60 days to make
sure that any data that should be
submitted under section 8(d) are
collected and transmitted to EPA,
within this new time frame. Should this
direct final rule become effective, EPA
will sunset all current reporting
requirements for all chemicals listed at
40 CFR 716.120 for which reporting is
currently required, except for those
chemicals about which EPA was
notified that a study had been initiated
or is underway. For those chemicals,
reporting is required until receipt of the
final report is received by EPA. At the
present time, the 60—day reporting
period for all chemicals and mixtures
listed at 40 CFR 716.120 has elapsed.
Experience has shown prospective
reporting to be very limited and
therefore, it is likely that EPA has
received all relevant data except for
chemicals for which EPA has received
notice of studies initiated during the
initial 60—day period or those studies
underway at that time.

D. Initiated Studies

The existing regulations at 40 CFR
716.35(a)(2) and 40 CFR 716.60(b)(1)
require that EPA be notified within 30
days about studies initiated during the
current 10—year reporting period and
that the Agency be provided with
information including the date on
which the study was commenced, the
purpose of the study, the types of data
to be collected, the anticipated date of
completion, and the name and address
of the laboratory conducting the study.
EPA is revising 40 CFR 716.65 to only
require notification of study initiation
that occurs during the 60—day reporting
period. EPA believes that this revision
will reduce the burden imposed on
industry without reducing the data
available to EPA and other Federal
agencies to protect human health and
the environment.

Several comments (Ref. 4) received in
response to the public meeting held on
September 12, 1996, have suggested that
for short-term toxicity studies, any
notification is of little value because
within a short time the final versions of
these studies would be submitted. It was
also suggested that it would require
considerable effort to track the initiation
of other types of studies, such as
monitoring studies. In addition, it was
suggested by some industry groups that
it would be to their benefit to
voluntarily notify EPA of these planned
studies in order to ensure the
completeness of data known to EPA, as
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the Agency will make decisions on
required testing of a chemical substance
or mixture under section 4 of TSCA

based upon the data available.

Historically, few studies have been
initiated during the TSCA section 8(d)
reporting period. Thus, the revisions
made in this rulemaking should result

in a reduction in burden related to

reporting by industry and in burden of
reviewing by EPA. Persons who are
subject to the rule under 40 CFR 716.35
(a)(2) or (a)(3) and who have submitted

to EPA lists of ongoing or initiated

studies under 40 CFR 716.35 (a)(1) or
(a)(2) must still submit the final report
of the study within 30 days after its
completion regardless of the study’s

completion date.

E. Studies to be Reported

A present general requirement of 40
CFR part 716 is that all health and safety

data available on a listed chemical

substance or listed mixture must be
reported when requested by EPA. EPA
is narrowing the focus of the reporting
requirements to specifically identify

data needs on listed chemical

substances or listed mixtures which
meet or exceed certain grade/purity
requirements. EPA believes that this
approach reduces the amount of routine
reporting of health effects studies and
mixture studies which are in many
cases of little value in Agency and ITC

decision making.

Following the September 12, 1996,
public meeting, EPA met with the ITC
to discuss potential revisions to the

Agency’s regulations under TSCA

section 8(d). The ITC recommended that
the Agency focus its needs for section
8(d) data to reduce the resources that are

spent by: industry to submit section 8(d)
studies, EPA to computerize and store

studies, and ITC to review studies. In
order to facilitate such focused requests
for information, EPA will require

reporting of studies on particular effects

of a chemical recommended by the ITC.

In order to facilitate the identification

of data needs, the EPA will specify the
type(s) of health and safety data needed
by the ITC (see the following table for

sample of effects data; environmental
fate and exposure data may also be

requested by the ITC). By being as
specific as possible in identifying data
needs, EPA will allow some companies
that have indexed their health and
safety studies to quickly identify
relevant information for submission.

Also, there may be some instances when

the ITC cannot specifically identify the
type of health and safety data needed

(e.g., when a chemical has high

exposure and little toxicity data). In
such a situation, the reporting
requirement may be significantly
broader in scope. In all cases, the ITC
will provide the rationale to EPA for its
requests for studies of interest.

EPA will also specify the chemical
grade/purity for which reporting is
required. If studies meeting the EPA’s

chemical/grade purity specifications are

not reported, the ITC may consider
requesting studies on mixtures
containing the recommended chemical,
and EPA will reserve the ability to

require that mixtures containing a listed

chemical substance are subject to

reporting under a specific TSCA section

8(d) rule. In the past, the ITC has

typically only reviewed studies on

mixtures if there were no available

studies on the relatively pure chemical.

The reduction in the routine reporting
of studies on mixtures that would occur
upon promulgation of this direct final
rule should provide significant burden
relief to industry, not because of the
quantity of studies that are typically
reported on mixtures, but because of the
difficulty in identifying the mixtures
that contain a listed substance. By no
longer routinely requesting mixture
studies, EPA will expend fewer
resources computerizing and storing
studies and ITC will spend less time
reviewing studies that are in many cases
of little value in Agency and ITC
decision-making.

The following table is a hypothetical
example of the types of existing studies
for which EPA may be interested in
obtaining for a chemical or mixture
which meets or exceeds certain grade/
purity criteria. This table should not be
interpreted as setting forth future
reporting requirements for a given
chemical substance or mixture; rather it
is a sample of the type of table which
could be printed in the Federal Register
setting forth certain identified data
needs necessary for risk characterization
for a specific chemical substance or
mixture meeting specified grade/purity
criteria in a new section of rules issued
under section 8(d). Data needs and
grade/purity would be indicated in the
appropriate boxes. Data needs may
include health, ecological, and/or
environmental fate studies. A particular
organism (e.g., rat) or route of exposure
(e.g., inhalation) may provide the most
relevant data for decision-making
purposes, therefore, identification of a
particular test species or route of
exposure will be made where
applicable.

Examples of Health, Ecological, and/or Environmental Effects Studies Which Can Be Requested Under TSCA Section 8(d)

Chemical name

CAS registry

Grade/purity of test sub-

Route of expo-

Study types

Test species

no. stance sure

1,chemical name XXX—XX—X technical grade or better | HEY/subchronic Mammals Dermal/oral
(XX%). EEZ2/acute toxicity Fish-freshwater | na
EF3/hydrolysis na4 na
2,chemical name XXX—=XX—X 99.9% EE/reproductive toxicity | Fish-Marine na
3,chemical nhame XXX—XX—X mixtures 75% or greater | EF/octanol na na

Water partition
Coefficient

1 HE, health effects.

2 EE, ecological effects.
3 EF, environmental fate.
4 na, not applicable.

F. Adequate File Search

The former approach for reporting

TSCA section 8(d) studies requires

searching all **active” files or records

kept by the company personnel
responsible for keeping such records or
providing advice on health and
environmental effects of chemicals. In
this rulemaking, EPA is limiting 40 CFR

716.25 to require file searches only for
reportable information dated on or after
January 1, 1977, the effective date of
TSCA, unless a subsequent section 8(d)
rule requires a more extensive search.
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EPA believes that this revision will also
result in an additional reduction in
burden to both industry and EPA.

Over the years, commenters have
suggested that file searches have
resulted in considerable burden due to
the reporting of some rather old studies
which are less likely to meet current
needs due to changing protocols to
achieve state-of-the-art science and lack
of application of Good Laboratory
Practice Standards (GLPS). The GLPS
were promulgated in 1978 (Food and
Drug Administration) and the mid
1980’s (EPA, 40 CFR part 792). For
example, in earlier studies, fewer
animals were used for oncogenicity,
developmental, reproductive, and
subchronic studies; monitoring of
animals’ health status by breeders was
less rigorous; and chemical analytical
methods were not as sensitive.
However, limiting reporting of studies
to only a certain time frame preceding
the date of the listing of the substance
could result in useful studies not being
reported to EPA and ITC. Consequently,
EPA would reserve the right to request
such studies through a more extensive
search.

EPA believes that in all but
exceptional circumstances, establishing
a single date after which all files should
be searched will remove the confusion
that currently exists with respect to
“active” and “‘retired” files. EPA will
continue to accept the submissions of
older studies that may meet the
regulatory needs of EPA and ITC, but
these would be submitted on a
voluntary rather than obligatory basis by
industry, unless a rule makes
submission mandatory. However,
because studies conducted prior to the
effective date of TSCA may be the only
source of relevant data on a chemical,
EPA may, under certain circumstances,
require file searches for reportable
information dated before January 1,
1977. Industry will have a considerable
incentive to voluntarily submit older
“‘good”’ studies, because the alternative
is that EPA may require testing under
section 4 of TSCA if sufficient relevant
test data are not forthcoming.
Additionally, section 8(e) would remain
applicable to studies, regardless of age,
required to be reported pursuant to that
section.

111. Refinements to the TSCA Section
8(d) Information Collection Program

A. The Voluntary Program

For over twenty years, the ITC has
received voluntary data submissions
from manufacturers, importers,
processors and users of chemicals
recommended by the ITC and has

engaged in dialogue with several
chemical industry trade associations
and their members to discuss the needs
for these data. Such dialogue provides
opportunities to discuss in a more
focused way data needed by ITC
member organizations, and may in some
cases result in the ITC obtaining
sufficient information to remove a
chemical from the Priority List provided
by the ITC to EPA. The following are
examples that illustrate the significance
of these activities:

(1) Discussions between the ITC and
CMA'’s Propylene Glycol Ethers Panel
resulted in the provision of data and
facilitated the removal of propylene
glycol ethers from the Priority List (60
FR 42982, August 17, 1995).

(2) Discussions between the ITC and
Silicones Environmental Health and
Safety Council (SEHSC) resulted in the
provision of data and facilitated the
removal of many siloxanes from the
Priority List (61 FR 4188, February 2,
1996).

Recently, most additions to the list of
chemical substances and mixtures
subject to TSCA section 8(d) reporting
requirements (40 CFR 716.120) have
been the result of additions by the ITC
to the TSCA section 4(e) Priority List.
Voluntary data submissions by
numerous chemical companies and
trade associations to the ITC have been
helpful in identifying the important
commercial chemicals that require
testing and identifying the types of tests
that need to be conducted. A request for
the voluntary submission of health and
safety data prior to the promulgation of
a section 8(d) rule for a recommended
chemical was issued by the ITC in its
40th Report to the EPA Administrator
(62 FR 30580, June 4, 1997). Such
requests provide an opportunity for
industry representatives to voluntarily
submit information related to the ITC’s
testing or informational needs. When
responding to requests, a letter (or e-
mail) of intent to submit the information
must be received by the ITC no later
than 30 days after the date the ITC
Report is published in the Federal
Register. If the ITC receives a “‘letter of
intent,” followed by a voluntary
information submission, the ITC will
make a decision regarding the need for
additional information following its
review of all relevant information. If no
“letter of intent” (or e-mail) is received,
the ITC will request in its next Report
that EPA promulgate a TSCA section
8(d) rule requiring the reporting of
health and safety studies on the
recommended chemical substance or
mixture.

B. Electronic Submissions

The EPA, ITC, and industry have had
an interest for a number of years in the
development of a means for providing
electronic submissions of TSCA section
8(d)-related data. This interest was
stimulated for the following reasons:

(1) Electronic submissions would
reduce costs to industry and the EPA by
eliminating copying time and charges.

(2) Electronic submissions would cut
the large amount of paper generated
with each submission.

(3) Electronic submissions could be
linked to tracking systems to ease
document management efforts by EPA,
ITC, and industry.

(4) Electronic submissions would
have the potential to be searchable and
permit easier review.

(5) Electronic submissions could be
more easily and rapidly transferred to
end users allowing potential real time
assessment of submissions.

(6) Electronic submissions could be
“uploaded” to existing databases.

(7) Electronic submissions may be
readily made publicly available through
existing and new information
dissemination vehicles.

Currently, three areas related to
electronic submissions of TSCA section
8(d) data are under consideration:

(1) Cover sheets for section 8(d)
documents.

(2) Bibliographic data and abstracts of
section 8(d) documents.

(3) Electronic copies of full text
section 8(d) documents.

Documents containing confidential
business information (CBI) must not be
submitted electronically. Electronic
submissions of section 8(d) data are
considered public information by the
Agency.

The current status of the above efforts
is as follows:

Coversheets, bibliographic data and
abstract submittal. Standardized
coversheets have been designed by a
committee consisting of members from
EPA and industry. These coversheets
provide the information required for
entry of data into EPA’s Toxic
Substances Control Act Test
Submissions (TSCATS) database as well
as some additional data desired by the
Agency. Currently EPA is investigating
the possibility of placing templates of
this coversheet on a World Wide Web
page to permit easy access and a means
for transmitting completed cover sheets
to EPA, and matching transmitted
coversheets to the paper copies of the
section 8(d) documents when they are
received by EPA. These coversheets will
provide a standardized form for
submittal of data whether used in
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electronic form or as a paper attachment
to a section 8(d) document.

As part of this effort, industry would
submit bibliographic data (title,
submitter, laboratory), indexing terms
(as they are used in the TSCATS
database) and abstracts of section 8(d)
documents submitted. Some industry
groups have indicated that there is little
incentive to develop the means to
submit these data electronically if they
normally only submit a few studies or
if their files are not currently in
electronic form. EPA agrees that current
incentives are lacking, but feels that,
with time, industry (particularly large
corporations) will have “‘computerized”
file structures, and electronic filing may
provide industry with a cost savings. If
EPA establishes its data needs now,
industry can accommodate them, at
little expense, when developing
electronic files. With advance
knowledge of these data elements,
industry can ensure that any database
developed will be compatible with
electronic submission of section 8(d)
information.

Full text electronic documents. The
development of systems to
accommodate submission of full text
documents in electronic form will assist
in reducing storage space, providing
easily read documents, and potentially
allowing the searching of documents for
specific subjects. EPA anticipates that
electronic documents would be
provided in a variety of file formats
including, but not limited to, standard
word processing files, images, and
combinations of these, and any system
developed would need to accommodate
all formats. Information from laboratory
studies, particularly raw data, is still
typically maintained in handwritten
form, and unless a specific company has
its own reason for converting this
material to electronic form, there is little
incentive to convert for submission to
EPA. In addition, industries who submit
relatively few documents may initially
prefer paper submission. For these
reasons, industry has encouraged EPA
to develop means for receiving
submissions in electronic form, while
also maintaining the current process for
receiving paper copies of TSCA section
8(d) submissions.

EPA believes there are a number of
advantages to developing the means to
submit section 8(d) information in
electronic form, thus the development
of these procedures will continue. The
current system of paper submissions
will be continued because of the cost of
converting to electronic submissions,
particularly for those who submit
relatively few documents or do not
currently have their files computerized.

It is anticipated, however, that in the
future, more companies will have
electronic files and that there will be a
cost savings associated with the
submission of section 8(d) documents
by electronic filing. As the means to
submit documents electronically
progresses, EPA will address issues
concerning document security, integrity,
and authenticity.

C. Updated List of Chemicals for which
TSCA Section 8(d) Reporting is
Required

Currently, when a chemical or
chemical class appears on the section
4(e) Priority List, an amendment to the
section 8(d) regulations at 40 CFR
716.120, effective thirty days after
publication in the Federal Register,
requires submission of all health and
safety studies for 10 years after the
notice is published. EPA has also made
the section 8(d) list at 40 CFR 716.120
available on EPA’s Home Page through
a World Wide Web Site (http://
www.epa.gov). Under the revised
section 8(d) rule, EPA has reduced the
reporting period, in general, from 10
years to 60 days. Because of this change
in the reporting period, EPA will no
longer conduct biennial review of
chemical substances and mixtures listed
at 40 CFR 716.120. EPA is amending the
sunset date for all chemical substances
and mixtures listed at 40 CFR 716.120,
for which reporting is currently
required, to June 30, 1998. Nevertheless,
EPA will continue to publish each
chemical or mixture on the list at 40
CFR 716.120, including the sunset date,
for a period of 5 years.

In a specific section 8(d) rule, EPA
may, in certain circumstances in which
it has identified a continuing need for
information, continue to list chemical
substances and mixtures at 40 CFR
716.120 for a period of time not to
exceed 2 years. In this way, EPA
reserves the ability to require the
reporting of information during periods
longer than 60 days where EPA believes
that new and potentially significant data
may be generated beyond the 60 day
period, while reducing the burden of
industry on a routine basis.

IV. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket control
number OPPTS-42188B (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any

information claimed as CBI, is available
for inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official rulemaking record
is located in the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC.

Electronic comments can be sent
directly to EPA at:

oppt.ncic@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number OPPTS—
42188B. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.

A. Supporting Documentation

This record contains the basic
information considered in developing
this Rule and includes the following
information:

Federal Register notice of Public
Meeting for TSCA Section 8(d) Revision,
(August 23, 1996, 61 FR 43546).

Communications consisting of:

(a) Written letters.

(1) AAMA & AIAM. 1996. Comments
of the American Automobile
Manufacturers Association and the
Association of International Automobile
Manufacturers on EPA’s TSCA Section
8(d) Reinvention Initiative, November 1,
1996, Washington, DC.

(2) AlA. 1996. Letter from Roundtree,
G. to Frank Kover, OPPT, EPA for TSCA
Section 8(d) Revision Project, Aerospace
Industries Association, October 15,
1996, Washington, DC.

(3) API. 1996. Comments of the
American Petroleum Institute on EPA’s
Review of Reporting Requirements
Under Section 8(d) of the Toxic
Substances Control Act, November 1,
1996, Washington, DC.

(4) Adams, G.L. 1992. Letter to TSCA
Public Document Office. “OPPTS—
82038 TSCA Section 8(d) Guidance on
Modeling Health and Safety Studies.”
March 4, 1992, 3M, St. Paul, MN 55144,

(5) Adams, G.L. 1995. Letter to TSCA
Public Document Office. “OPPTS—
84030 TSCA Section 8(d).” October 19,
1995, 3M, St. Paul, MN 55144.

(6) Christman, M.H. 1992. Letter to
TSCA Public Document Office.
Comments on Docket Control Number
OPPTS-82038: “Questions and
Answers: Applicability of the Toxic
Substances Control Act (TSCA) Section
8(d) Model Health and Safety Reporting
Rule (40 CFR Part 716) to Modeling
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Studies.” 57 FR 1723 (January 15, 1992),
April 1, 1992, DuPont, Wilmington,
Delaware 19898.

(7) CMA. 1988. Letter to Joseph
Merenda, Director, Existing Chemical
Assessment Division, EPA, May 2, 1988,
Washington, DC.

(8) CMA. 1991. Letter to Mark
Greenwood, Director, Office of Toxic
Substances, EPA, August 26, 1991,
Washington, DC.

(9) CMA. 1996. Recommendations of
the Chemical Manufacturers Association
for Reform in EPA’s Reporting
Requirements Under Section 8(d) of the
Toxic Substances Control Act, October
15, 1996, Washington, DC.

(10) Green, D.H. 1994. Letter to
Patricia A. Roberts, Office of General
Counsel, EPA, for Regulations of Wastes
Under TSCA, October 6, 1994, Piper &
Marbury, Washington, DC.

(11) Green, D.H. 1996A. Letter to
Patricia A. Roberts, Office of General
Counsel, EPA, for TSCA section 4 Test
Rules and Waste Imports, April 5, 1996,
Piper & Marbury, Washington, DC.

(12) Green, D.H. 1996B. Letter to
Keith Cronin, Chemical Control
Division, OPPT, for Comments on Issues
Raised at EPA Public Meeting on TSCA
Section 8(d) Amendments (OPPTS—
4218), October 15, 1996, Piper &
Marbury, Washington, DC.

(13) Greenwood, M.A. 1996. Letter to
Frank Kover, OPPT, US EPA for TSCA
Section 8(d) Revision Project, Ropes &
Gray, Washington, DC.

(14) Harvey, S.K. 1996. Letter to TSCA
Docket Contol Number 42188 for
Comments on Section 8(d) Notice,
October 14, 1996, FMC Corporation,
Philadelphia, PA.

(15) Kuryla, W.C. 1990. Letter to
Charles Auer, Acting Director, Existing
Chemical Assessment Division, Office of
Toxic Substances, for Request for
Interpretation of TSCA Section 8(d),
March 29, 1990, Union Carbide
Corporation, Danbury, CT 06817.

(16) Kuryla, W.C. 1995. Letter to
Frank Kover, OPPT, US EPA for TSCA
Section 8(d) Revision, December 21,
1995, Union Carbide Corporation,
Danbury, CT 06817.

(17) Petke, F. D. 1996. Letter to Frank
Kover, OPPT, US EPA, Comments on
Revisions to TSCA Section 8(d), October
10, 1996, Eastman Chemical Company,
Kingsport, TN 37662.

(18) Robinson, R.H. 1995A. Letter to
Regulatory Coordination Staff, OPPTS,
EPA, for Regulations Reinvention
Initiative—Opportunity to Submit
Comments in OPPTS, May 16, 1995,
Hazardous Waste Management
Association.

(19) Robinson, R.H. 1995B. Letter to
Denise Keehner, Deputy Director,

Chemical Control Division, OPPTS,
EPA, for Meeting Concerning
Applicability of TSCA to Wastes, May
31, 1995, Hazardous Waste Management
Association.

(20) Sanders, W.H. lIl. Undated. Letter
to Gary King, Regulatory Program
Manager, Safety-Kleen Corporation,
Elgin, lllinois, Office of Pollution
Prevention and Toxics, EPA,
Washington, DC.

(21) Wilson, J.D. 1992. Letter to TSCA
Public Document Office. Comments on
Docket Control Number OPPTS-82038:
“Questions and answers: Applicability
of the Toxic Substances Control Act
(TSCA) Section 8(d) model health and
safety reporting rule to modeling
studies.” 57 FR 1723 (January 15, 1992),
July 20, 1992, Monsanto Co., St. Louis,
MO 63167.

(22) Zoll, D.F. 1988A. Letter to
Charles L. Elkins, Director of Office of
Toxic Substances. May 24, 1988,
Guidance on Application of TSCA
Section 8(d) to Community Health
Standards and Modeling and
Monitoring Reports Developed in
Connection With Section 313 of EPCRA,
Chemical Manufacturers Association,
Washington, DC.

(23) Zoll, D.F. 1988B. Letter to Joseph
J. Merenda, Director of the Assessment
Division, EPA, June 28, 1988,
Application of TSCA Section 8(d) to
Modeling and Other Materials
Developed in Connection With Section
313 of EPCRA, Chemical Manufacturers
Association, Washington, DC.

(b) Meeting summary.

EPA. Agenda and Presentation; Public
Meeting for Revisions’s in EPA’s
Reporting Requirements under Section
8(d) of the Toxic Substances Control
Act, September 12, 1996, Washington,
DC.

B. References

(1) “Reinventing Environmental
Regulation,” Clinton Regulatory
Reforminitiative, Washington, DC
(March 16, 1995).

(2) CMA. 1987. Recommendations of
the Chemical Manufacturers Association
for Modification of EPA’s Regulations
Under Section 8(d) of TSCA. December
28, 1987. Washington, DC.

(3) CMA. 1996. Regulatory Priorities
of the Chemical Manufacturers
Association for Modification of EPA’s
Regulations Under Section 8(d) of TSCA
(Draft). June, 1996. Washington, DC.

(4) Syracuse Research Corporation.
“Support Document for Proposed
Revisions to Section 8(d) of TSCA,”
Syracuse NY (April 30, 1997).

(5) Chemical Manufacturers
Association. ‘““Recommendations of the
Chemical Manufacturers Association for

Reforms in EPA’s Reporting
Requirements Under Section 8(d) of the
Toxic Substances Control Act” (October
15, 1996).

(6) EPA. “Analysis of the Proposed
Streamlining of Section 8(d) Rule
Requirements,” Washington, DC (April
30, 1997).

V. Regulatory Assessment
Requirements

The Office of Management and Budget
(OMB) has exempted actions issued
pursuant to section 8(d) of TSCA from
OMB review under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
In addition, this direct final rule is
expected to provide significant
reductions in the burden and costs
associated with reporting under TSCA
section 8(d) for those subject to
reporting (i.e., manufacturers, importers,
and processors of chemicals), as well as
those who use the information reported
(i.e., the ITC and EPA), and is not
expected to result in any adverse
impacts.

As aresult, this action does not
impose any enforceable duty or contain
any unfunded mandate as described in
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993). Moreover, it
does not involve special considerations
of environmental justice related issues
as required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

According to the Paperwork
Reduction Act (PRA), 44 USC 3501 et
seg., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.
The information collection requirements
related to reporting under TSCA section
8(d) have already been approved by
OMB pursuant to the PRA under OMB
control number 2070-0004 (EPA ICR
No. 575). This action does not impose
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any new collections or burden requiring
additional OMB approval.

The annual public burden for the
existing requirements ranged between 2
and 23 hours per response (depending
upon the individual respondent
activities). The changes made to the
requirements through this direct final
rule reduce the annual public burden by
5,000 hours, for a new annual public
burden of between 1 and 12 hours per
response. If the Agency does not receive
any adverse comments so that this
direct final rule can become effective,
EPA will then amend the total burden
hours approved under OMB Control
number 2070-0004 to reflect this
reduction.

Under the PRA, burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Send any comments about the
accuracy of this burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, OPPE
Regulatory Information Division, U.S.
Environmental Protection Agency (Mail
Code 2137), 401 M Street, SW.,
Washington, DC 20460, with a copy to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th St., NW., Washington,
DC 20503, marked “‘Attention: Desk
Officer for EPA.” Please remember to
include the OMB control number in any
correspondence, but do not submit any
reports to these addresses.

In addition, pursuant to section 605(b)
of the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), the Agency hereby
certifies that this action does not have
a significant economic impact on a
substantial number of small entities.

V1. Submission to Congress and the
Comptroller General

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule

and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 716

Environmental Protection, Chemicals,
Hazardous substances, Health and
Safety, Reporting and recordkeeping
requirements.

Dated: March 18, 1998.
Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

PART 716—[AMENDED]

1. The authority for part 716
continues to read as follows:

Authority: 15 U.S.C. 2607(d).

2. By revising § 716.5 to read as
follows:

§716.5 Persons who must report.

(a) Except as provided in paragraphs
(b) and (c) of this section, only those
persons described in this section are
required to report under this part.
Persons who must report include
manufacturers (including importers)
who fall within the North American
Industry Classification System (NAICS)
(in effect as of January 1, 1997)
Subsector 325 (chemical manufacturing
and allied products) or Industry Group
32411 (petroleum refineries), who:

(1) In the 10 years preceding the
effective date on which a substance or
mixture is added to § 716.120, either
had proposed to manufacture (including
import), or had manufactured (including
imported) the listed substance or listed
mixture (including as a known
byproduct), are required to report
during the reporting period specified in
§716.65.

(2) As of the effective date on which
a substance or mixture is added to
§716.120, and who propose to
manufacture (including import), or who
are manufacturing (including importing)
the listed substance or listed mixture
(including as a known byproduct), are
required to report during the reporting
period specified in § 716.65.

(3) After the effective date on which
a substance or mixture is added to
§716.120, and who propose to
manufacture (including import) the
listed substance or listed mixture
(including as a known byproduct), are
required to report during the reporting
period specified in § 716.65.

(b) A rule promulgated under the
authority of 15 U.S.C. 2607(d) may
require that any person who does not
fall within NAICS (in effect as of
January 1, 1997) Subsector 325 or
Industry Group 32411, and who had
proposed to manufacture (including
import) or process, had manufactured
(including imported) or processed,
proposes to manufacture (including
import) or process, or is manufacturing
(including importing) or processing a
substance or mixture listed in §716.120
must report under this part.

(c) Processors and persons who
propose to process a substance or
mixture otherwise subject to the
reporting requirements imposed by this
part are not subject to this part unless
EPA specifically states otherwise in a
particular notice or rule promulgated
under the authority of 15 U.S.C.
2607(d).

3. By adding § 716.20(b)(5) to read as
follows:

§716.20 Studies not subject to reporting
requirements.
* * * * *

(b) * % X

(5) Rulemaking proceedings that add
substances and mixtures to § 716.120
will specify the types of health and/or
environmental effects studies that must
be reported and will specify the
chemical grade/purity requirements that
must be met or exceeded in individual
studies. Chemical grade/purity
requirements will be specified on a per
chemical basis or for a category of
chemicals for which reporting is
required.

4. By revising § 716.25 to read as
follows:

§716.25 Adequate file search.

The scope of a person’s responsibility
to search records is limited to records in
the location(s) where the required
information is typically kept, and to
records kept by the person or the
person’s individual employee(s) who is/
are responsible for keeping such records
or advising the person on the health and
environmental effects of chemicals.
Persons are not required to search for
reportable information dated before
January 1, 1977, to comply with this
subpart unless specifically required to
do soinarule.

5. By revising the first sentence in
§716.30(a)(1) to read as follows:

§716.30 Submission of copies of studies.

(a)(1) Except as provided in §8716.5,
716.20, and 716.50, persons must send
to EPA copies of any health and safety
studies in their possession for the
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substances or mixtures listed in
8§716.120. * * =

* * * * *

6. By revising § 716.35(a),
introductory text, to read as follows:

§716.35 Submission of lists of studies.

(a) Except as provided in §§716.5,
716.20, and 716.50, persons subject to
this rule must send lists of studies to
EPA for each of the listed substances or
listed mixtures (including as a known
byproduct) in § 716.120 which they are
manufacturing, importing, or
processing, or which they propose to
manufacture (including import) or
process.

* * * * *

7. By revising § 716.45(c)(3) to read as

follows:

§716.45 How to report on substances and
mixtures.
* * * * *

c * X %

(3) The substance of the grade/purity
specified in each rule promulgated
under 15 U.S.C. 2607(d).

8. By revising § 716.60(a) to read as
follows:

§716.60 Reporting schedule.

(a) General requirements. Except as
provided in § 716.5 and paragraphs (b)
and (c) of this section, submissions
under 8§716.30 and 716.35 must be
postmarked on or before 60 days after
the effective date of the listing of a
substance or mixture in § 716.120 or
within 60 days of proposing to
manufacture (including import) or
process a listed substance or listed
mixture (including as a known
byproduct) if first done after the
effective date of the substance or
mixture being listed in § 716.120.

* * * * *

9. By revising the 8§ 716.65 to read as
follows:

§716.65 Reporting period.

Unless otherwise required in a rule
promulgated under 15 U.S.C. 2607(d)
relating to a listed chemical substance
or listed mixture [hereinafter “‘rule’],
the reporting period for a listed
chemical substance or listed mixture
will terminate 60 days after the effective
date on which the listed chemical
substance or listed mixture is added to
40 CFR 716.120. EPA may require
reporting for a listed chemical substance
or listed mixture beyond the 60 day
period in a rule promulgated under 15
U.S.C. 2607(d), however EPA will not
extend any reporting period later than 2
years after the effective date on which
a listed chemical substance or listed
mixture is added to 40 CFR 716.120.

After the applicable reporting period
terminates, any person subject to the
rule under 40 CFR 716.5 (a)(2) or (a)(3)
and who has submitted to EPA lists of
ongoing or initiated studies under 40
CFR 716.35 (a)(1) or (a)(2) must submit
a copy of any such study within 30 days
after its completion, regardless of the
study’s completion date.

§716.120 [Amended]

10. The tables in § 716.120 (a), (c), and
(d) are amended by revising the dates in
the “Sunset date”” column that have not
yet occurred as of April 1, 1998, to read
“June 30, 1998”.

[FR Doc. 98-8425 Filed 3-31-98; 8:45 am]
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Advanced Television Systems

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Memorandum Opinion
and Order on Reconsideration of the
Fifth Report and Order (*“MO&O”)
reaffirms & clarifies the Commission’s
rules to implement digital television.
The intended effect of this action is to
provide a host of new and beneficial
services to the American public, while
preserving and improving free universal
television service that serves the public.
EFFECTIVE DATE: May 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Mania Baghdadi, Mass Media Bureau,
Policy & Rules Division, 202—418-2130.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s MO&O,
MM Docket No. 87-268, FCC 98-23,
adopted February 17, 1998 and released
February 23, 1998. The full text of this
MO&O is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, N.W., Washington,
DC, and also may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C., 20036, (202) 857—
3800.

l. Introduction

1. In the Fifth Report and Order, 62
FR 26996 (May 16, 1997), in the digital
television (*“DTV”’) proceeding, we
adopted rules to permit the nation’s
broadcasters to implement the

conversion to digital television in
accordance with the
Telecommunications Act of 1996 (*“1996
Act”). Our goals were to preserve and
promote free, universally available,
local broadcast television in a digital
world, as well as to advance spectrum
efficiency and the rapid recovery of
spectrum by fostering the swift
development of DTV. Accordingly, we
sought to maximize broadcasters’
flexibility to provide a digital service to
serve the needs and desires of the
viewers, while adopting rules to ensure
a smooth transition to digital television.
2. We established an aggressive but
reasonable construction schedule, a
requirement that broadcasters continue
to provide free, over-the-air television
service, a target date of 2006 for the
completion of the transition, and a
simulcasting requirement phased in at
the end of the transition period. We also
recognized that digital broadcasters
remain public trustees of the nation’s
airwaves and have a responsibility to
serve the public interest. In order to
permit an opportunity to reassess the
decisions we made in the Fifth Report
and Order, we also noted our intention
to conduct a review of the progress of
the transition to DTV every two years.
In response to petitions for
reconsideration from various parties, we
take this opportunity to reaffirm, revise,
or clarify certain of our actions. Issues
raised in the petitions for
reconsideration that are not addressed
here will be resolved in separate
proceedings or future orders as noted.

I1. Issue Analysis

A. Eligibility

3. Background. The 1996 Act
expressly limited initial eligibility for
DTV licenses to persons that, as of the
date of the issuance of the licenses, hold
either a construction permit or license
(or both) for a television broadcast
station. In the Fifth Report and Order,
the Commission issued initial DTV
licenses simultaneously to all eligible
full-power permittees and licensees. We
concluded that it more effectively
effectuates the Congressional scheme to
implement the statute through a
streamlined three-phased licensing
process, with the first phase consisting
of the initial DTV license, rather than
through the conventional two-phased
licensing process. Use of the two-step
process without the initial licensing
phase would have prevented the
establishment of a date certain at which
to determine initial eligibility because,
given the statutory directive that
eligibility be limited to permittees and
licensees as of the date of issuance of
the DTV licenses, it could potentially
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have left eligibility open until the last
DTV operating license was granted, a
period that could possibly take years.
This was also necessary to allow us to
establish the DTV Table of Allotments.

i. Alleged Exclusion of Eligible
Permittees

4. Petitions/Comments. Coast TV
(“Coast’) and Three Feathers
Communications, Inc. (“Three
Feathers’) assert that they held
television construction permits as of the
date of issuance of the DTV licenses but
were erroneously excluded from the list
of eligible broadcasters.

5. Discussion. Commission records
indicate that Three Feathers held a
construction permit for channel 36,
Hutchinson, KS, as of the date of
issuance of the DTV licenses. Similarly,
Coast’s application for a construction
permit for channel 38, Santa Barbara,
CA, had also been granted before that
date, thereby making it eligible for a
DTV license. Their exclusion was
inadvertent. Accordingly, the foregoing
facilities of Three Feathers and Coast are
eligible for initial DTV licenses
pursuant to the Fifth Report and Order,
and we shall amend the DTV Table of
Allotments to reflect their eligibility.

ii. Eligibility of Parties with Pending
NTSC Applications

A. General Matters

6. Petitions/Comments. Several
petitioners argue that parties whose new
NTSC construction permit applications
were still pending as of the date of
issuance of the initial DTV licenses
should be able to participate in the
transition to DTV, at least under certain
circumstances. Many of these
petitioners filed applications within the
past three years that are mutually
exclusive with other applications and
which, as a result, have not been
grantable by the Commission. Some
petitioners claim that the newly granted
NTSC construction permits would be
worth very little if they could not be
used for DTV, but instead had to be
surrendered to the Commission at the
end of the transition period. Similarly,
other petitioners assert that pending
applicants cannot realistically make the
substantial investments required to
proceed with their applications and
construct facilities absent assurances
that their NTSC channels can be
converted to DTV.

7. Discussion. The 1996 Act stated
that, if the Commission determines to
issue additional DTV licenses, the
Commission *‘should limit the initial
eligibility for such (DTV) licenses to
persons that, as of the date of such

issuance, are licensed to operate a
television broadcast station or hold a
permit to construct such a station (or
both) * * * |n the Fifth Report and
Order, we fully implemented this
provision. We made no decision at that
time regarding the assignment of DTV
channels to new permittees and
licensees whose pending NTSC
applications had not yet been granted
and who were, as a result, not awarded
initial DTV licenses.

8. We shall afford new NTSC
permittees, whose applications were not
granted on or before April 3, 1997 and
who were therefore not eligible for an
initial DTV paired license, the choice to
immediately construct either an analog
or a digital station on the channel they
were granted. They will not be awarded
a second channel to convert to DTV but
may convert on their single 6 MHz
channel. If they choose the analog
option, they will be subject to the
traditional two-year construction period
applied to NTSC stations, and they may,
upon application to the Commission,
convert their analog facility to DTV at
any point during the transition period,
up to the end of that period.

9. All NTSC service must cease at the
end of the transition period. Because
NTSC is a technology of the past that
will cease to exist, authorizing new
analog stations that cannot evolve to
digital operation would have significant
public interest costs. It could limit the
ability of the analog broadcaster to serve
its viewers as well as it otherwise might;
it could put the licensee at a
competitive disadvantage vis-a-vis its
emerging digital competitors; and
viewers would lose altogether a channel
of free, over-the-air video programming
at the end of the transition period. In
contrast, allowing the transition to DTV
would allow broadcasters to better serve
their viewers on a local scale, and it
could help facilitate the overall
conversion from analog to digital
broadcasting across the country.

10. Before the NTSC permittee or
licensee can build a DTV station, either
initially or after first building an analog
station, it must file a DTV application.
We will treat these DTV applications as
minor modifications. The proposed DTV
facility must protect all DTV and NTSC
stations by complying with all
applicable DTV technical rules. In
addition, such a new permittee or
licensee’s DTV facility must generally
comply with analog operating rules,
such as minimum operating hours,
except where the analog rule is
inconsistent with the digital rules or
inapplicable to digital technology. It
must also provide one, free over the air
video program service, as with other

DTV licensees. These stations will also
be afforded the flexibility to provide
digital ancillary or supplementary
services authorized by § 73.624(c) of the
Commission’s rules, consistent with the
DTV standard.

11. To prevent warehousing of
spectrum, we will require these
permittees to build a station, analog or
digital, within the initial two-year
construction period granted, rather than
applying the DTV construction
timetable adopted in the Fifth Report
and Order. We will not extend the time
for construction based on sale of the
permit or based on a decision to convert
to DTV in the initial two-year period
before the analog station is built. Those
stations that first construct and operate
an analog station (within the initial two-
year period) and then choose later to
construct a DTV station must convert by
the 2006 deadline and, upon grant of a
DTV permit, will have (subject to the
2006 deadline) until the construction
deadline for that category of station or
a period of two years, whichever is
longer, within which to build the DTV
station.

12. DTV stations operating on a core
NTSC channel will continue to do so
after the end of the transition period.
However, stations operating outside the
core will be doing so on an interim basis
only. At the end of the transition period,
to fully implement the policies adopted
in the Sixth Report and Order, 63 FR
460 (January 6, 1998), and the recently
concluded Channels 60-69
Reallocation, 63 FR 6669 (February 10,
1998), proceeding, the Commission will
reassign all out-of-core DTV
broadcasters, including the currently
pending applicants, to channels in the
core. Because the out-of-core allotment
is intended to be temporary, the
subsequent move to a core channel will
be considered a minor change in
facilities, intended solely to effectuate
the policies set forth in the above-
mentioned documents.

B. Denied NTSC Applications

13. Petitions/Comments. SL
Communications (‘‘SL”) requests
reconsideration of an allotment decision
in the Sixth Report and Order that we
consider here because it implicates
eligibility. SL requests that we allot a
DTV channel for a vacant analog UHF
channel in Texas, for which an initial
construction permit application was
filed by another party. In 1995, that
applicant and SL filed a petition to
substitute SL for the applicant. The
petition was denied on February 27,
1997, the proceeding was terminated,
and a petition for reconsideration is
pending. Because there was no
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permittee or licensee for the channel in
guestion, there was no corresponding
DTV allotment made in the Sixth Report
and Order and no additional license
awarded in the Fifth Report and Order.
SL argues that a DTV allotment should
have been made because an application
was on file before October 24, 1991.

14. Discussion. We decline to
reconsider this allotment eligibility
decision. Under the eligibility criteria
established by section 336(a)(1) of the
Communications Act and adopted in the
Fifth Report and Order, SL was not
eligible for the award of an initial DTV
license, as it was not a permittee or
licensee as of the date of issuance of the
DTV licenses. Indeed, the original
applicant for which SL sought to
substitute did not have a permit at that
time, and the application had been
denied. Thus, regardless of the outcome
of the proceeding to reconsider whether
the NTSC application was properly
denied, we were not required to take the
vacant analog allotment into
consideration when we crafted the DTV
Table of Allotments. It would be
premature to give such consideration in
the instant case because no permit or
license has been granted. However, in
its recent order denying the petition for
reconsideration, Dorothy O. Schulze
and Deborah Brigham, FCC 98-21
(adopted February 12, 1998), the
Commission held that the NTSC
channel is exempt from the general
provisions of the Sixth Report and
Order deleting vacant NTSC allotments
and that the Mass Media Bureau should
take appropriate steps to permit the
filing of applications for this channel. If
such an application for an NTSC
construction permit is subsequently
granted, the permittee will have the
same rights and obligations as other
parties with pending NTSC
applications, as discussed above.

B. Definition of Service—Spectrum Use

15. Background. In the Fifth Report
and Order, we recognized the benefit of
affording broadcasters the opportunity
to develop additional revenue streams
from innovative digital services.
Therefore, we allowed broadcasters the
flexibility to respond to the demands of
their audiences by providing ancillary
or supplementary services that do not
derogate the mandated free, over-the-air
program service. We did not require that
such services be broadcast-related, and
we noted that such ancillary or
supplementary services could include,
but are not limited to, subscription
television programming, computer
software distribution, data
transmissions, teletext, interactive
services, audio signals, and any other

services that do not interfere with the
required free service.

16. As noted in the Fifth Report and
Order, our decision to allow
broadcasters flexibility to provide
ancillary or supplementary services is
supported by section 336. This section
specifically gives the Commission
discretion to determine, in the public
interest, whether to permit broadcasters
to offer such services. Section 336(a)(2)
of the Act provides that if the
Commission issues additional licenses
for advanced television services, it
“*shall adopt regulations that allow the
holders of such licenses to offer such
ancillary or supplementary services on
designated frequencies as may be
consistent with the public interest,
convenience, and necessity.”

i. Ancillary or Supplementary Services

17. Petitions/Comments. The Personal
Communications Industry Association
(““PCIA”) argues that the Fifth Report
and Order did not adequately define
“ancillary or supplementary’’ services.
PCIA claims that the provision of land
mobile service by DTV licensees would
not serve the public interest, as it would
create an uneven playing field between
DTV licensees and mobile service
providers. PCIA further claims that
consideration of the effect of the Order
on mobile licensees is missing from the
Fifth Report and Order’s Final
Regulatory Flexibility Analysis, as it
identifies small businesses that may be
impacted by the decisions in the Fifth
Report and Order, but analyzes the
impact only on other broadcast
licensees.

18. PCIA also argues that the
Commission’s decision is contrary to the
1993 Budget Act, which authorized the
Commission to auction spectrum used
for commercial mobile radio purposes.
PCIA claims that DTV licensees, which
were not required to participate in an
auction, will ultimately have license
rights different from those of other
mobile service providers. They argue
that these licensees do not appear from
the Fifth Report and Order to have the
same regulatory responsibilities as
current mobile providers and are
permitted to provide video broadcast
and subscription services.

19. PCIA acknowledges that
§73.624(c)(1), adopted in the Fifth
Report and Order, states that DTV
licensees offering such services must
comply with the Commission’s
regulations regarding each specific
service. However, it argues that the
Commission has failed to define these
regulatory requirements in sufficient
detail. For example, PCIA questions
whether DTV licensees offering land

mobile services will be required to
provide emergency 911 access,
telephone number portability, and
mandatory resale.

20. AAPTS and PBS (“AAPTS/PBS”)
oppose PCIA’s petition and argue that
DTV licensees should be allowed to
provide land mobile and other ancillary
or supplementary services that do not
relate to broadcast service. AAPTS/PBS
states that the Fifth Report and Order’s
blanket authorization of supplementary
services is consistent with the mandate
of section 336(a)(2), which allows
ancillary service offerings that are
consistent with the public interest.
AAPTS/PBS also observes that allowing
public television stations the flexibility
to provide a variety of services is
crucial, as these services could generate
needed revenue for DTV construction
and operation.

21. Discussion. We are unpersuaded
by PCIA’s arguments that we should
specifically exclude the provision of
mobile services from the definition of
DTV ancillary or supplementary
services. As we stated in the Fifth
Report and Order, we believe that the
approach we have taken with respect to
permitting ancillary or supplementary
services will best serve the public
interest by fostering the growth of
innovative services to the public and by
permitting the full possibilities of DTV
to be realized. Granting broadcasters the
flexibility to offer whatever ancillary or
supplementary services they choose
may also help them attract consumers to
the service, which will, in turn, speed
the transition to digital. Such flexibility
should encourage entrepreneurship and
innovation, will contribute to efficient
spectrum use, and will expand and
enhance use of existing spectrum.
Permitting broadcasters to assemble a
wide array of services that consumers
desire will also help promote the
success of the free television service.

22. Section 336(b) outlines our
authority to permit the provision of
ancillary or supplementary services by
DTV licensees. Under this section, we
are required to limit ancillary or
supplementary services to avoid
derogation of any advanced television
services that we may require. We are
also required to apply any regulations
relevant to analogous services. Our
decision is fully consistent with the
statutory requirements. The services we
have authorized will not derogate
advanced television service, nor will
they create inequities for other regulated
services.

23. The Fifth Report and Order
addressed the issue of parity in the
treatment of various service providers.
We stated that, consistent with section
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336(b)(3), all non-broadcast services
provided by digital licensees will be
regulated in a manner consistent with
analogous services provided by other
persons or entities. We also noted that
we currently follow such an approach
for ancillary or supplementary services
provided by NTSC licensees, for
example, on the vertical blanking
interval (VBI) and the video portion of
the analog signal. Further, in the Fifth
Report and Order, we noted that we
would review our flexible approach to
permit ancillary or supplementary
services during our periodic DTV
reviews and to make adjustments to our
rules as needed. These reviews will
allow us to address any specific
concerns raised by the mobile service
industry regarding the provision of
certain ancillary or supplementary
services by DTV licensees on a case-by-
case basis if warranted.

24. Contrary to the claims of PCIA,
our decision regarding ancillary or
supplementary services will fulfill our
Congressional mandate to establish a fee
program that prevents unjust
enrichment of DTV licensees. In
enacting section 336, Congress
specifically recognized the possibility
that DTV licensees might offer services
competing with those subscription-
based services operating on spectrum
purchased in the auction process.
Congress therefore required that the
Commission establish a fee program for
ancillary or supplementary services
provided by digital licensees if
subscription fees are required in order
to receive such services.

25. In considering the assessment of
fees for the ancillary or supplementary
use of the DTV spectrum, Congress
mandated that to the extent feasible, the
fee imposed should recover an amount
that equals but does not exceed the
amount that would have been realized
in an auction of the spectrum under
section 309(j). Congress stated that the
fee should be designed to prevent the
unjust enrichment of DTV licensees
using the DTV spectrum for services
analogous to services provided on
spectrum assigned at auction. We
recently issued a Notice of Proposed
Rule Making to consider proposals as to
how this statutory provision should be
implemented and these fees assessed.

26. Finally, there is no basis to PCIA’s
claim that we were required to consider
the impact of our DTV decision on land
mobile licensees in the Final Regulatory
Flexibility Analysis (FRFA) appended to
the Fifth Report and Order. The FRFA,
required of agencies in rulemaking
proceedings by the Regulatory
Flexibility Act, is designed to protect
small entities that are directly subject to

administrative rules rather than all
entities that are indirectly affected by
the results that any rules will produce.

ii. Minimum Programming Hours

27. Petition. Chronicle Publishing Co.
(“Chronicle’) observes that the Fifth
Report and Order requires broadcasters
to provide a free digital video
programming service, the resolution of
which is comparable to or better than
that of today’s service, aired during the
same time periods that their analog
channel is broadcasting. Chronicle
argues that there may be unexpected
difficulties for stations operating on
channels adjacent to nearby stations, for
which the interference issues are not yet
fully understood. To accommodate such
difficulties, Chronicle requests that the
Commission modify the foregoing
requirement to exempt broadcasters
from providing a free digital video
signal between the hours of midnight
and 6:00 a.m. (even though the analog
station is broadcasting) in order to allow
licensees to conduct maintenance or
resolve any technical or other
unanticipated problems arising from the
use of new digital technology, especially
in the UHF band. Chronicle maintains
that such “down time” is essential for
the ultimate success of DTV.

28. Discussion. We decline to grant
Chronicle’s requested modification to
our requirement that broadcasters
provide a free digital video
programming service when the analog
station is broadcasting. This
requirement was designed to assure that
broadcasters provide on their digital
channel the free over-the-air television
service on which the public has come to
rely. We believe that it is a minimal
requirement that should not be unduly
burdensome, particularly in light of the
flexibility we have otherwise provided
to broadcasters to provide a variety of
digital services. While we recognize that
broadcasters may have technical
problems to resolve as they make the
transition to DTV, we believe that the
remedy requested is overbroad. In the
event, however, that stations experience
unexpected technical difficulties with
the required transition to DTV such as
those outlined by Chronicle, they may
request special temporary authority to
operate at variance from our required
minimum digital television service on a
case-by-case basis so that such technical
difficulties can be resolved. If it later
appears that a more general change in
our requirements may be necessary, we
can consider that modification during
our periodic reviews.

C. Public Interest Obligations

29. Background. In the Fifth Report
and Order, we noted that the 1996 Act
provided that broadcasters have public
interest obligations with respect to the
program services they offer, regardless
of whether they are offered using analog
or digital technology. Noting the
differences in views as to the nature and
extent of digital broadcasters’ public
interest obligations, we stated that we
would issue a Notice to collect and
consider all views on broadcasters’
public interest obligations in the digital
world. However, we also put broadcast
licensees and the public on notice that
existing public interest requirements
continue to apply to all broadcast
licensees, that the Commission may
adopt new public interest rules for
digital television, and that the Fifth
Report and Order ‘‘forecloses nothing
from our consideration.”

30. Petitions. Media Access Project, et
al. (““MAP”), 1 contends that the
Commission should not delay its
analysis of what modified (and
increased) public interest obligations it
should impose on DTV licensees.
According to MAP, the Commission’s
failure to impose new public interest
obligations violates section 201 of the
1996 Act, 47 U.S.C. 336(d), 336 (a)(1),
and 47 U.S.C. 336(b)(5). MAP adds that
new public interest obligations are also
warranted because broadcasters will
have full use of 12 MHz (double their
available spectrum) for at least 9 years,
and also will be able to provide a
number of commercial services that
were previously impossible. MAP urges
the Commission to clarify that all new
and existing public interest obligations
will apply to both free and subscription
program services in both analog and
digital modes. MAP contends that such
a conclusion appears implicit in the
Fifth Report and Order and is supported
by 47 U.S.C. 336(d).

31. Decision. We will not reconsider
the approach we took in the Fifth Report
and Order with respect to the issue of
the nature and extent of broadcasters’
public interest obligations in the digital
world. MAP has not presented sufficient
reasons why we must make an
immediate decision on these questions
instead of issuing a Notice so that we
may collect and consider all views on
these important issues.

1Media Access Project filed jointly with the
Center for Media Education, the Consumer
Federation of America, the Minority Media and
Telecommunications Council, and the National
Federation of Community Broadcasters.
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D. Transition
i. Simulcast

32. Background. In the Fifth Report
and Order, the Commission declined to
adopt a simulcast requirement for the
early years of the transition, but it
adopted a phased-in simulcasting
requirement as follows: by the sixth year
from the date of adoption of the Fifth
Report and Order, there is a 50 percent
simulcasting requirement; by the
seventh year, a 75 percent simulcasting
requirement; and, by the eighth year, a
100 percent simulcasting requirement,
which will continue until the analog
channel is terminated and the analog
spectrum returned.

33. Petitions: Include Simulcasting
Target Dates in Periodic Reviews. MSTV
contends that although the simulcasting
phase-in is based on the transition end
date of 2006, the Commission may
change this date. Therefore, MSTV urges
the Commission to expressly include
simulcasting target date requirements in
its biennial review of the DTV
transition. MSTV contends that this will
ensure that simulcasting requirements
remain tied to consumer acceptance of
DTV, and broadcasters have the
flexibility to program their DTV
channels to best attract the public to
DTV during the early stages of the
transition.

34. Limited Simulcasting Exemption
for Public TV Stations. AAPTS/PBS
contends that public stations may be
adversely affected by the partial-to-full
simulcasting requirement, as well as by
the requirement that the digital channel
operate during the same hours as the
licensee’s NTSC station. According to
AAPTS/PBS, these requirements
effectively impose a minimum operating
requirement on the DTV station. It
therefore advocates that the Commission
not require public stations to simulcast
their NTSC programming on their DTV
stations, because that will effectively
require that the licensee operate the
DTV station whenever the NTSC station
is operating. AAPTS/PBS instead urges
that the Commission apply the
simulcast requirement only during the
hours when a licensee operates the DTV
station. AAPTS/PBS notes that for many
public stations, the power requirements
for operating a DTV station whenever
their NTSC station is operating (which
is often 18 hours a day) will exceed
their financial resources and may chill
their ability or willingness to build a
DTV station in the first place. Since
there are no minimum operating
requirements for noncommercial TV
stations, according to AAPTS/PBS,
these two DTV operation requirements
“could have the perverse result of

providing an incentive for public
television stations to reduce their NTSC
operating hours in order to comply with
these (two Fifth Report and Order)
requirements.”

35. Accordingly, AAPTS/PBS urges
that the Commission afford public
stations the discretion to determine how
many hours a day to operate their DTV
stations. AAPTS/PBS contends that
public stations will still offer DTV
services during a reasonable portion of
the day because they incurred the DTV
construction costs, and PBS will be
delivering HDTV programming at least
during prime time. In addition, because
public stations rely on audience
contributions for their operating costs,
they will have an incentive to operate
their DTV stations the maximum
number of hours they can afford.
AAPTS/PBS therefore contends that this
proposal will not adversely affect the
transition to DTV. If a public station
operates its DTV station fewer than the
number of hours required to meet the
simulcast percentage, the licensee
should be required to simulcast for the
entire time the DTV station is operating.

36. Discussion: Periodic Review. We
agree with MSTV that we should
expressly include simulcasting
requirements in our periodic review. As
discussed below, Congress now requires
us to reclaim the analog spectrum by
December 31, 2006 and to grant
extensions of that date to stations under
circumstances specified in the statute.
We will conduct a periodic review of
the progress of DTV every two years
until the cessation of analog service. In
these reviews, we will address any new
issues raised by technological
developments, necessary alterations in
our rules, or other changes necessitated
by unforeseen circumstances.

37. Noncommercial Stations. We do
not believe that it is necessary at this
time to grant AAPTS/PBS’s request to
afford public stations discretion to
determine how many hours a day to
operate their DTV stations. We note
that, in the Fifth Report and Order, we
adopted a six-year period for public
stations to construct their DTV facilities,
the longest construction period for any
category of DTV applicant. We reiterate
our beliefs, stated in that Order, that
special relief measures may eventually
be warranted to assist public television
stations to make the transition, that it
would be premature at this time to
determine what those measures might
be, and that the specific nature of any
special relief for public stations is best
considered during our periodic reviews.

ii. Licensing of DTV and NTSC Stations

38. Background. In the Fifth Report
and Order, we concluded that the NTSC
and DTV facilities should be licensed
under a single, paired license. We stated
that this will help both the Commission
and broadcasters by keeping
administrative burdens down, and that
it would allow us to treat the DTV
license and the NTSC license together
for the purposes of revoking or not
renewing a license. Therefore, we stated
that once broadcasters have satisfied
construction and transmission
requirements, they will receive a single,
paired license for the DTV and NTSC
facilities.

39. Petitions/Comments. The
Department of Special Districts, San
Bernardino County, California (**San
Bernardino’’) notes that the 1996 Act
requires the Commission to condition
the DTV license on the “require[ment]
that either the additional license or the
original license held by the licensee be
surrendered to the Commission for
reallocation or reassignment (or both)
pursuant to Commission regulation.”
San Bernardino argues that this
condition should appear on the face of
the instrument for all license renewals
granted after the start of 1998, consistent
with the eight-year license term and the
2006 reversion date adopted in the Fifth
Report and Order.

40. Discussion. We note that the 2006
reversion date is now statutory. After
the adoption of the Fifth Report and
Order and the filing of the petitions for
reconsideration, Congress enacted the
Balanced Budget Act of 1997, which
provides that *“(a) broadcast license that
authorizes analog television service may
not be renewed to authorize such
service for a period that extends beyond
December 31, 2006 unless the
Commission grants an extension based
on specific criteria enumerated in the
statute. We believe that this statutory
language addresses any concerns San
Bernardino may have regarding the
reversion of one of the licenses of each
station. Nevertheless, to ensure that all
broadcasters are aware of their
obligation to surrender either the
original license or the additional license
pursuant to Commission regulation, we
will place on all broadcast television
licenses granted after December 31,
1998, an express condition requiring
return of one of the two 6 MHz channels
at the end of the transition period. We
will impose such a condition on all
renewals granted until the transition
period has ended.
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E. Application/Construction Period

41. Background. In the Fifth Report
and Order, we announced that we
would apply a streamlined three-stage
application process to the group of
initially eligible analog permittees and
licensees allotted a paired channel in
the DTV Table of Allotments. In the
Fifth Report and Order itself, the
Commission completed Stage 1, the
initial modification of the license for
DTV, by issuing DTV licenses to all
parties initially eligible to receive them.
Before initial DTV licensees can
commence construction, however, we
required that they file an application for
a construction permit. We stated that we
would treat the construction
application, the second stage, as a minor
change application, which does not
require a showing of financial
qualifications. We observed that the
DTV construction permit application
would not constitute a change in
frequency, but merely the
implementation of the initial DTV
license on a channel assigned in the
Sixth Report and Order. In the third
stage, upon completion of construction,
the permittee may commence program
tests upon notification to the
Commission, provided that an
application for a license to cover the
construction permit for the DTV facility
is timely filed.

i. Financial Qualifications

42. Petitions/Comments. MAP argues
that the Commission should have
required broadcasters to demonstrate
their financial qualifications as a
condition of awarding an initial DTV
permit or license. MAP notes that the
Commission’s classification of an
application for DTV construction permit
as a minor change means that the
applicant is not required to demonstrate
its financial qualifications. MAP asserts
that this decision threatens to delay the
institution of DTV service because
financially unqualified applicants may
warehouse awarded spectrum or simply
be unable to construct DTV facilities.

43. MAP also argues that the
conversion to DTV is not a change in
facilities, but instead involves issuing a
new construction permit and license to
each existing broadcaster making the
transition. Because the license is new,
according to MAP, the Commission is
statutorily required to determine
whether the broadcaster is qualified to
receive it. In this regard, MAP cites
section 308(b) of the Communications
Act of 1934, as amended, which states
that **(a)ll applications for station
licenses, or modifications or renewals
thereof, shall set forth such facts as the

Commission may by regulation
prescribe as to the * * * financial

* * * qualifications of the applicant to
operate the station.” In the alternative,
MAP asserts that even if the DTV
applications are categorized as a change,
the Commission’s classification of them
as minor is inconsistent with
§73.3572(a)(1) of the Commission’s
rules. That provision of the rules defines
a major change as one involving a
change in frequency or community of
license. MAP disputes the
Commission’s assertion in the Fifth
Report and Order that ‘‘the change
involved in constructing and operating
a DTV facility does not constitute a
change in frequency, merely the
implementation of the initial DTV
License on a channel assigned in the
Sixth Report and Order.” MAP states
that, regardless of whether broadcasters
use their new frequency for the current
analog or future digital transmissions,
they will change their frequencies and
be subject to § 73.3572(a)(1).

44, Discussion. We decline to
reconsider the streamlined licensing
process, under which we do not require
a showing of financial qualifications.
We continue to believe that the DTV
construction permit applications related
to these allotments should be treated as
minor change applications. They do not
involve new stations or changes in
frequency as these terms have
traditionally been used for the purposes
of § 73.3572(a)(1) of the Commission’s
rules to define a major change. This is
not an instance where an individual
broadcaster has devised its own plan to
change its channel or community of
license and is requesting Commission
authorization of that specific change. To
the contrary, in order to implement the
transition to DTV that we have found
will serve the public interest, each
application is to implement a specific
DTV channel allotment expressly set
forth by the Commission in the Sixth
Report and Order for use by the
applicant, the incumbent analog
broadcast licensee, as contemplated by
Congress.

45. We also conclude that treating
DTV applications like applications for
minor changes is consistent with
Section 308(b) of the Communications
Act. Section 308(b) authorizes the
Commission to exercise its discretion
when determining whether a financial
qualifications showing requirement for
certain classes of applications would
serve the public interest. As noted
above, Section 308(b) requires that “(a)ll
applications for station licenses, or
modifications or renewals thereof, shall
set forth such facts as the Commission
may by regulation prescribe as to the

* * *financial * * * qualifications of
the applicant to operate the station.” 47
U.S.C. 308(b) (emphasis supplied).
Consistent with this statutory language,
the Commission long ago made a public
interest determination that applicants
for minor changes in broadcast facilities
(i.e., analog television and radio) do not
need to provide information regarding
their financial qualifications. MAP does
not assert that this Commission policy
is inconsistent with section 308(b).
Further, MAP does not state why the
Commission’s public interest
determinations regarding analog
television application forms and DTV
license application forms should be
considered differently for the purposes
of section 308(b). Accordingly, we find
MAP’s section 308(b) argument
unpersuasive.

46. As we emphasized in the Fifth
Report and Order, one of our primary
goals is to achieve a rapid and efficient
transition from analog to digital
broadcast television. We continue to
believe that the approach we have taken
will foster swift and widespread
construction and operation of digital
television stations with minimal risk of
spectrum warehousing or disuse. A
number of factors will encourage
broadcasters to construct their DTV
stations quickly. These factors include
stations’ need to compete with other
video program providers, who are also
delivering or preparing to deliver digital
video programming; the planned
cessation of NTSC broadcasting in 2006;
and the opportunity to offer a variety of
ancillary services in addition to the one
mandatory, over-the-air video
programming service.

47. In addition, as we discussed in the
Fifth Report and Order, we will grant
requests for extensions of time within
which to construct DTV facilities only if
they meet specific, delineated criteria.
We will grant an extension of the
applicable deadline where a broadcaster
has been unable to complete
construction due to circumstances that
are either unforeseeable or beyond the
licensee’s control, and only if the
licensee has taken all reasonable steps
to resolve the problem expeditiously. As
we stated in the Fifth Report and Order,
*““such circumstances include, but are
not limited to, the inability to construct
and place in operation a facility
necessary for transmitting DTV, such as
a tower, because of delays in obtaining
zoning or FAA approvals, or similar
constraints, or the lack of equipment
necessary to transmita DTV signal.” As
a further guarantee that valuable DTV
spectrum would not be warehoused, the
Fifth Report and Order noted that we do
not anticipate that the circumstance of
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“lack of equipment” would include the
cost of such equipment.

ii. Construction Schedule

48. Background. The Fifth Report and
Order adopted a construction schedule
for DTV facilities. Affiliates of the top
four networks (ABC, CBS, Fox and NBC)
must build digital facilities in the ten
largest television markets by May 1,
1999. Affiliates of those networks in the
top 30 television markets, not included
above, must construct DTV facilities by
November 1, 1999. All other commercial
stations must construct DTV facilities by
May 1, 2002. All noncommercial
stations must construct their DTV
facilities by May 1, 2003. We delineated
specific criteria pursuant to which we
would grant requests for extensions of
time within which to construct.

General Issues

49. Petitions/Comments. Several
petitioners request reconsideration of
the construction schedule. For example,
Cordillera Communications
(“Cordillera’), which intends to
construct nine DTV stations, requests an
extension of the deadlines or, in the
alternative, relaxation of the standards
for granting extensions. According to
Cordillera, the full implementation of
DTV will take longer than the ten-year
period the Commission has established.
Cordillera cites the time needed to
acquire a tower site, construct a tower
in compliance with local and federal
regulations, acquire equipment to
provide maximum service, and evaluate
the impact of DTV on its viewers who
receive its NTSC signals via translator.
It adds that modifying the construction
schedule will prevent the Commission
from needlessly expending resources on
processing extension applications.

50. Discussion. We do not believe that
it would serve the public interest to
extend the construction timetable
established in the Fifth Report and
Order. If a broadcaster does not
complete construction within the time
period contemplated by the current
timetable, it may request an extension of
time within which to construct, as noted
above. The criteria we use to determine
whether grant of an extension would
serve the public interest adequately
address the concerns raised by
Cordillera. In addition, arguments
related to zoning are more relevant to
our ongoing proceeding considering the
alleged impact of delays to DTV station
construction caused by local zoning
regulations.

Effect on Radio Stations

51. Petitions/Comments. National
Public Radio (““NPR”) requests that we

extend the construction schedule. It
claims that the current timetable,
combined with the allotment, in the
Sixth Report and Order, of DTV
channels on the basis of current
transmitter sites and replication of
existing NTSC service areas, threatens to
create a shortage of available tower
capacity for DTV antennas. As a result,
NPR claims, a substantial number of
public radio stations will be forced to
relocate their transmitting antennas at a
significant financial cost and possible
loss of signal coverage areas. It adds that
several FM stations have already been
informed that they will have to
relinquish their tower space to make
way for a DTV antenna.

52. Discussion. We decline to alter the
construction schedule as requested by
NPR. First, NPR’s claim that a
significant number of educational FM
stations will have to relinquish their
tower space and pay for a costly
relocation of their transmitting antennas
is, at this time, speculative. NPR
provides no documentary evidence to
support its claim that several FM
stations have already been informed that
they will have to relinquish their tower
space in order for the tower owner to
make room for DTV equipment. It also
provides insufficient information
regarding the cost or time period of such
circumstances. Thus, NPR has not
demonstrated at this time that the
construction schedule will have any
undue negative impact on a significant
number of public radio stations. We can
revisit this issue, if warranted, during
the periodic DTV reviews.

Issues Relating to Noncommercial
Television Stations

53. Petitions/Comments. AAPTS/PBS
states that public television stations
with both NTSC and DTV channels
outside the core channels should be
permitted to defer DTV construction
until they have a permanent DTV
channel (i.e., the end of the transition
period, when they have a core channel).
According to AAPTS/PBS, 13 public
television stations have both their
analog and their digital channels
outside channels 2—-46, and 13 have
channels outside channels 7-51. It adds
that ““over half of those stations in each
case have operating budgets of less than
$5 million. Under the current rules, they
not only will have to build two DTV
stations, but will have to migrate their
viewers to a new channel at the end of
the transition.” AAPTS/PBS states that
since the Commission has not yet
determined what the core channels will
be, these public TV stations do not
know what that new channel will be at
the end of the transition period or when

they will learn of the assignment.
AAPTS/PBS asserts that this uncertainty
makes planning and finding funding for
the transition difficult.

54. AAPTS/PBS’s proposal is
supported by Motorola as a way for
noncommercial educational stations to
alleviate conversion costs. According to
Motorola, the proposal “‘recognize(s) the
difficult economics involved with a two
step migration to digital service. More
importantly, (it) could accelerate the
recovery of UHF channels 60—69 for
public safety or other wireless use.”

55. Discussion. We decline to adopt
the modifications to the construction
schedule proposed by AAPTS/PBS. We
do not believe that such modifications
are necessary. Because we recognized
the financial difficulties often faced by
noncommercial broadcasters, the
construction timetable we adopted in
the Fifth Report and Order provided
noncommercial stations a six-year
period within which to construct their
DTV facilities, the longest construction
period allotted to any category of DTV
applicant. In the Fifth Report and Order,
we also stated that special relief
measures may eventually be warranted
to assist public television stations to
make the transition, but we concluded
that it was premature to determine what
those specific measures should be. We
stated then, and we continue to believe,
that determining the specific nature of
whatever special relief may be needed
for noncommercial educational
broadcasters is best considered during
our periodic reviews. AAPTS/PBS has
not demonstrated that its concerns
regarding public television stations with
both NTSC and DTV channels outside
the core channels cannot adequately be
addressed in that context. Nonetheless,
as discussed in the Memorandum
Opinion and Order on Reconsideration
of the Sixth Report and Order, we will
consider, on a case-by-case basis,
requests to defer construction and/or to
make an immediate transition to digital
when filed by those stations that have
both analog and digital channels outside
the core.

Satellite Stations

56. Petitions/Comments. Hubbard
Broadcasting, Inc. (“‘Hubbard’’) seeks
clarification as to the application of the
construction schedule to satellite
stations. Hubbard asks how the
construction schedule applies to
satellite stations such as its own that
transmit the same network programming
as their parent, not by virtue of a
network affiliation agreement, but by
rebroadcast consent granted by the
network.
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57. Discussion. We clarify that the
construction exception for same-market
affiliates applies to satellite stations.
Thus, with regard to Hubbard’s
particular example, the two satellite
stations are located within the same
market as their parent and, according to
Hubbard, broadcast the programming of
the same network. Under our rules, if a
network has more than one affiliate in
a top 30 market, the station with the
smaller audience share is not subject to
the expedited schedule for networks
affiliates. Therefore, regardless of the
stations’ satellite status or type of
network contract being used, Hubbard’s
two satellites are not subject to an
accelerated construction schedule.
Instead, they are subject to the five-year
construction deadline.

iii. Processing Procedures

58. Background. In the Sixth Report
and Order, the Commission allowed
flexibility for DTV facilities to be built
at locations within five kilometers of the
reference allotment sites without
consideration of additional interference
to analog or DTV service, provided the
DTV facilities do not exceed the
allotment reference HAAT and ERP
values. In the Fifth Report and Order,
we noted that we would expedite
processing of construction permit
applications that could correctly certify
as to a series of checklist questions,
which include whether the proposed
facility conforms to the DTV Table of
Allotments by specifying an antenna
site within five kilometers of the
reference allotment site. We noted our
intent to grant a construction permit to
such broadcasters within a matter of
days and noted that other applicants
would be required to furnish additional
technical information.

59. Petitions/Comments. Costa de Oro
TV (“Costa de Oro’’) asks the
Commission to establish expedited
processing procedures for stations that
need to relocate their transmitters due to
the inability to use their current sites. It
also asks several questions as to how
certain types of applications will be
processed.

60. Discussion. The October 16, 1997
Public Notice setting forth how DTV
construction applications will be
processed generally addresses issues
such as those raised by the petitioners.
As we noted in the Fifth Report and
Order, we intend to give processing
priority to routine DTV applications,
which are those in which the applicant
can certify compliance with several key
processing requirements. We also are
expediting the processing of DTV
applications in any of the television
markets where broadcasters are subject

to an accelerated construction timetable
(i.e., the top 30 markets). With regard to
showings that a requested change is in
compliance with the Commission’s
interference standards, all non-routine
DTV applications will be processed
pursuant to the criteria adopted in the
Sixth Report and Order and its
reconsideration order, and as set forth in
OET Bulletin No. 69.

iv. Selection of Permanent DTV Channel

61. Petitions/Comments. AAPTS/PBS
petitions the Commission to require
stations with both their NTSC and their
DTV channel within the core to select
their permanent channel several years
before the end of the transition period,
such as at the end of the construction
period or, at the latest, a year after they
commence operation.

62. Discussion. The issue of whether
we should require stations with both
channels within the core to select their
permanent channel early in the
transition will be dealt with in the
Memorandum Opinion and Order on
reconsideration of the Sixth Report and
Order. We take this opportunity to
clarify that non-core licensees will not
be subject to competing applications
when they apply for their permanent
DTV channels.

v. Immediate Transition

63. Petitions/Comments. In the Fifth
Report and Order, we contemplated that
each broadcaster would operate its
analog station while constructing its
digital facilities, and then operate both
facilities upon the completion of
construction for the duration of the
transition. However, several parties
request that the Commission allow
stations, at least under certain
circumstances, to make an immediate
and complete transition to DTV upon
construction, so that they would not
have to operate both digital and analog
facilities. For example, Meyer
Broadcasting Company (‘‘Meyer”),
Reiten Television, Inc. (“Reiten”) and
NDBA argue that, because of the
transition’s high cost to small market
stations, the Commission should allow
such stations to make an immediate
transition from analog to digital,
eliminating the need for them to build
additional facilities.

64. AAPTS/PBS makes a similar
argument for noncommercial,
educational television stations, as a way
to compensate for their unique funding
difficulties. It asserts that, in order to
give needed flexibility to smaller public
TV stations, the Commission should
allow public TV stations with both an
NTSC and a DTV channel within the
core to convert to DTV on their in-core

NTSC channel, rather than having to
spend the money to build a separate
DTV station. In the alternative, AAPTS/
PBS asks that the Commission consider
individual requests by stations to
employ the immediate transition option
where the licensee has been unable to
raise the funds to construct the DTV
station or lacks the resources to operate
two stations simultaneously. In support,
Motorola claims that adoption of the
proposal could accelerate the recovery
of UHF channels 60—69 for public safety
or other wireless use.

65. Discussion. We recognize both the
economic challenges facing small
market broadcasters and the unique
funding difficulties often experienced
by noncommercial television stations.
Indeed, we explicitly considered these
concerns in the Fifth Report and Order
when we set the construction schedule
and adopted the service rules. It is
exactly because of the matters raised by
the petitioners that commercial small
market broadcasters and all
noncommercial broadcasters have a
greater period of time within which to
construct their facilities. As the network
affiliates in the top 30 markets construct
and begin to operate their DTV stations,
we expect the market to drive
construction costs down to a level that
all commercial stations will be able to
finance construction of their own
facilities. This cost decrease should also
assist noncommercial broadcasters.

66. However, adoption of these
proposals could undermine the
simulcasting policy set forth in the Fifth
Report and Order, a policy that is
premised on the idea that each licensee
will be operating an NTSC and a DTV
station until the end of the transition
period. The simulcasting requirement is
intended to ensure that broadcasters
provide substantially the same
programming to all their viewers,
regardless of whether those viewers
have acquired digital receiver
equipment yet. Further, adoption of the
proposals could disenfranchise some
viewers who watch noncommercial
television by removing their option to
continue to watch NTSC television until
the end of the transition period.
Accordingly, we do not at this time
believe that adopting the above
proposals of Reiten, NDBA, or AAPTS/
PBS would serve the public interest.
However, we note that we can revisit
this conclusion during any of our
biennial DTV reviews, should a change
in circumstances warrant.

F. Recovery Date

67. Background. In the Fifth Report
and Order, the Commission established
a target date of 2006 for the cessation of
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analog service. It stated that one of its
overarching goals in this proceeding is
the rapid establishment of successful
digital broadcast services that will
attract viewers from analog to DTV
technology, so that the analog spectrum
can be recovered. Accomplishment of
this goal requires that the NTSC service
be shut down at the end of the transition
period and that spectrum be
surrendered to the Commission.

68. Subsequent to the release of the
Fifth Report and Order, in the Balanced
Budget Act of 1997, Congress directed
the Commission to reclaim the analog
spectrum by December 31, 2006.
Congress also required the Commission
to grant an extension of that date to a
station under a number of specific
circumstances cited in that statute.2

69. Petitions. County of Los Angeles,
CA (“‘Los Angeles’) contends that the
2006 recovery deadline should be
shortened for NTSC and DTV stations
between channels 60—69 located in
southern California, which it argues is
necessary to alleviate the severe
spectrum shortages facing Los Angeles
area public safety agencies. According
to Los Angeles, this will be particularly
important if the Commission is unable
to eliminate any of the allotments
between channels 60—69 that affect
public safety frequencies. Los Angeles
advocates that, at a minimum, the
Commission should adopt a very firm
deadline so that public safety agencies
can plan accordingly.

70. San Bernardino objects to the 2006
recovery date, maintaining that too early
a reversion date may hurt viewers in
rural areas dependent on traditional

2The Commission shall extend the date described
in subparagraph (A) for any station that requests
such extension in any television market if the
Commission finds that: (i) One or more of the
stations in such market that are licensed to or
affiliated with one of the four largest national
television networks are not broadcasting a digital
television service signal, and the Commission finds
that each such station has exercised due diligence
and satisfies the conditions for an extension of the
Commission’s applicable construction deadlines for
digital television service in that market; (ii) digital-
to-analog converter technology is not generally
available in such market; or (iii) in any market in
which an extension is not available under clause (i)
or (ii), 15 percent or more of the television
households in such market: (1) Do not subscribe to
a multichannel video programming distributor (as
defined in section 602) that carries one of the digital
television service programming channels of each of
the television stations broadcasting such a channel
in such market; and (I1) do not have either: (a) at
least one television receiver capable of receiving the
digital television service signals of the television
stations licensed in such market; or (b) at least one
television receiver of analog television service
signals equipped with digital-to-analog converter
technology capable of receiving the digital
television service signals of the television stations
licensed in such market.

Balanced Budget Act of 1997, adding new
paragraph 47 U.S.C. 309 (j)(14)(B).

translator services. According to San
Bernardino, the Commission’s computer
channel selection process for DTV
treated existing built-out TV translator
systems such as San Bernardino’s as
though they did not exist. San
Bernardino argues that these rural
locations, which are at or near full
channel capacity, might lose one or two
channels as the result of DTV allotments
transmitting in distant markets, and
would find the additional loss of
channels 60-69 to be devastating. San
Bernardino argues that it is obvious,
even if the technology were affordable
and available, that such community TV
operators will not be able to double
their systems and simulcast NTSC and
DTV at any time during the transition.
San Bernardino also argues that if many
rural areas are unable to receive a DTV
signal throughout the transition, the
residents (perhaps 2—4 million people)
will not tolerate a “lights out” by a date
certain for NTSC television. Val Pereda
(“Pereda’) also objects to the 2006 date,
contending it will make existing NTSC
television sets obsolete and require
consumers to buy expensive DTV
converters and sets.

71. Decision. As discussed above, the
Balanced Budget Act requires us to
reclaim the analog spectrum by
December 31, 2006, and has established
specific circumstances under which we
are to grant stations an extension of that
date. Although we have discretion to set
an earlier deadline, we decline to grant
in this proceeding the request of Los
Angeles for an earlier recovery deadline
for NTSC and DTV stations between
channels 60—69. On reconsideration of
the Sixth Report and Order, we are
making adjustments to the DTV
allotments, as suggested by MSTV, that
will make some spectrum available for
public safety in the southern California
area. We have issued a Notice in another
proceeding to seek comment on the
service rules for this spectrum that
Congress designated for public safety
services. We also decline to grant the
remaining petitioners’ requests for
reconsideration of the recovery date.
Upon receipt of an appropriate petition,
as specified in the Balanced Budget Act,
we will examine the circumstances of
individual licensees and grant
extensions to any that qualify.

G. Must-Carry and Retransmission
Consent

72. Background. In the Fifth Report
and Order, the Commission decided to
defer consideration of the application of
must-carry and retransmission consent
requirements to DTV to a future
proceeding, in order to obtain a full and
updated record on these issues. We

noted that, on March 31, 1997, the
Supreme Court upheld the
constitutionality of the must-carry
provisions contained in the Cable
Television Consumer Protection and
Competition Act of 1992, in Turner II.
The Turner Il case, however, did not
expressly address the issue of must-
carry of digital television signals.

73. Petition. Malrite Communications
Group (“Malrite’) urges the
Commission to modify the “must carry”
rules to require cable system operators
to adopt “appropriate” digital
technologies, i.e., technologies
compatible with broadcast DTV
standards. Malrite acknowledges,
however, that there is a separate
proceeding that will allow the
Commission to consider cable
compatibility.

74. Decision. We find that this
reconsideration proceeding is not the
proper forum in which to determine the
applicability of the must-carry and
retransmission consent provisions in the
digital context. As discussed above, we
intend to issue a Notice in a separate
proceeding to seek additional comments
regarding these issues. We believe that
opening the record for further comments
in that proceeding will allow us to reach
a well-reasoned decision that will take
into account the implications of the
Turner Il decision and the most current
information with respect to must-carry
and retransmission of DTV signals.

H. Sunshine Act

75. Background. The Commission
adopted both the Fifth Report and Order
and the Sixth Report and Order in the
DTV proceeding at an open Commission
meeting on April 3, 1997, and issued a
Sunshine Agenda notice announcing the
addition of these two items that
morning. The Notice stated that, under
§0.605(e) of the Commission’s rules,
“[t]he prompt and orderly conduct of
the Commission’s Business requires this
change and no earlier announcement
was possible.”

76. Petitions/Comments. The
Community Broadcasters Association
(“CBA™) argues that the Sunshine Act
requires seven days public notice for
matters to be discussed at an open
meeting. CBA notes that the Sunshine
Agenda notice went out on March 27
and did not mention the DTV docket,
and that the notice adding the DTV
items was not issued until the very day
of the meeting. As a result, CBA argues,
there was effectively no advance notice
that the DTV items would be discussed
at the April 3, 1997 meeting as required
by the Sunshine Act. Asserting that this
violated the Sunshine Act, CBA claims
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that adoption of the DTV rules at the
April 3, 1997 meeting was invalid.

77. MSTV argues in opposition that
the Sunshine Act was not violated as
claimed by CBA. MSTV notes that the
Commission complied with the
statutory exception in the Sunshine Act,
which allows a meeting without seven
days prior notice if such late notice is
necessary to conduct the agency’s
business. MSTV also observes that
according to the legislative history of
the Sunshine Act, when noncompliance
is unintentional and does not harm the
interests of any party, the underlying
matter need not be reconsidered.

78. Discussion. We find CBA’s claim
that we violated the Sunshine Act to be
unwarranted. The Sunshine Act states
that:

[t]he subject matter of a meeting * * * may
be changed following the public
announcement required by this subsection
only if (A) a majority of the entire
membership of the agency determines by a
recorded vote that agency business so
requires and that no earlier announcement of
the change was possible, and (B) the agency
publicly announces such change and the vote
of each member upon such change at the
earliest practicable time.

Consistent with these statutory
requirements, the April 3, 1997
Sunshine Agenda Notice made such a
determination by recorded vote.

79. In addition, 8 0.605(e) of the
Commission’s rules, 47 CFR 0.605(e),
makes clear that “‘[i]f the prompt and
orderly conduct of agency business
requires that a meeting be held less than
one week after the announcement of the
meeting, or before that announcement,
the agency will issue the announcement
at the earliest practicable time.” We
made such a finding in our April 3,
1997 Sunshine Agenda Notice. Further,
CBA has not made a showing of how its
or any other party’s interests were
harmed by the short notice.
Accordingly, we believe that there is no
basis for a finding that the adoption of
the DTV rules at the April 3, 1997
meeting was in violation of the
Sunshine Act or otherwise invalid.

I. Other Issues

i. Channels 60-69

80. Petitions/Comments. As noted
above, the Commission has recently
concluded a rule making proceeding
reallocating the spectrum from channels
60-69 to a variety of services, including
broadcast television. Motorola argues
that all licensees should be able to
decline to construct DTV facilities on
channels 60-69, provided they so
inform the Commission, so the spectrum
can be used for public safety and other
wireless purposes. Motorola seeks to

have as few DTV channels as possible
allotted to channels 60—69, to allow
broadcasters that do have such
allotments to change them, and to
prevent the Commission from allotting
future channels within that spectrum to
DTV broadcasters. In this regard,
Motorola states that each additional
DTV allotment between channels 60 and
69 would preclude the use of at least 6
MHz of spectrum by new wireless users
for nearly 8000 square miles, potentially
denying new wireless service to
millions of customers.

81. Discussion. We do not believe that
allowing broadcasters to decline to
construct DTV facilities on channels 60
through 69 would necessarily serve the
public interest. In the Sixth Report and
Order, we allotted spectrum between
channels 60 and 69 to the fewest
number of broadcasters possible, in light
of our then-pending proceeding
examining whether that spectrum
should be reallocated. As we noted in
the Channels 60-69 Reallocation Report
and Order, ““the operation of some TV
and DTV stations in this spectrum is
clearly required to facilitate the DTV
transition: and the Budget Act provides
for this, stating ‘[a]ny person who holds
a television broadcast license to operate
between 746 and 806 megahertz may
not operate at that frequency after the
date on which the digital television
service transition period terminates as
determined by the Commission.””” Had
other channels been available, they
would have been allotted to these
broadcasters.

ii. Line-of-Sight to City of License

82. Petitions/Comments. Hammett
and Edison observes that § 73.625(a)(2)
of the rules adopted in the Fifth Report
and Order requires DTV transmitter
sites to be free of a major obstruction in
the path over the principal community
to be served, but does not require that
line-of-sight coverage of the principal
community be achieved. Petitioner
indicates that the analog TV rule
regarding selection of transmitter site
(8 73.685) includes such a corollary
requirement and suggests that this
apparently inadvertent oversight in the
wording of § 73.625(a)(2) be corrected
by including the analog TV line-of-sight
text. Hammett and Edison states that
while engineers may reasonably differ
in their opinions whether an obstruction
is major, there is no ambiguity in the
line-of-sight requirement.

83. Discussion. We do not believe the
requested change is warranted. In the
Fifth Report and Order, we attempted to
minimize the DTV rules we created to
the extent possible. In so doing, we did
not include provisions that are

admonitory, describing a recommended
practice instead of a mandatory
requirement. The analog TV line-of-
sight rule indicates that the transmitter
location ““should be so chosen that line-
of-sight can be obtained * * *” This is
not mandatory language.3 For either
NTSC or DTV, there are situations
where line-of-sight coverage over the
entire community is not possible. In
such situations, licensees should avoid
obstruction to the extent possible. This
should be clear from the *“major
obstruction” rule we adopted, and we
believe that it would not be reinforced
by the requested additional admonitory
language. The decision to exclude it
from the new DTV rule was not
inadvertent, and Hammett and Edison
has not presented any justification for
including it upon reconsideration.

I11. Conclusion

84. Our decisions in the Fifth Report
and Order were designed to foster
technological innovation and
competition, while minimizing
government regulation. We continue to
believe that our decisions modified
herein will ensure that we will soon see
a digital television service that provides
a host of new and beneficial services to
the American public, while preserving
free universal television service that
serves the ““public interest, convenience,
and necessity.”

IV. Administrative Matters

85. Paperwork Reduction Act of 1995
Analysis. The decision contained herein
has been analyzed with respect to the
Paperwork Reduction Act of 1995 and
found to contain no new or modified
form, information collection and/or
recordkeeping, labelling, disclosure or
record retention requirements on the
public. This decision would not
increase or decrease burden hours
imposed on the public.

86. Supplemental Final Regulatory
Flexibility Analysis. In the Fifth Report
and Order, we conducted a Final
Regulatory Flexibility Analysis
(“FRFA") as required by the Regulatory
Flexibility Act, 5 U.S.C. 603. No
petitions to reconsider the FRFA were

3 Section 73.685(b) of the rules reads as follows:

Location of the antenna at a point of high
elevation is necessary to reduce to a minimum the
shadow effect on propagation due to hills and
buildings which may reduce materially the strength
of the station’s signals. In general, the transmitting
antenna of a station should be located at the most
central point at the highest elevation available. To
provide the best degree of service to an area, it is
usually preferable to use a high antenna rather than
a low antenna with increased transmitter power.
The location should be so chosen that line-of-sight
can be obtained from the antenna over the principal
community to be served; in no event should there
be a major obstruction in this path * * *
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filed. However, in its petition for
reconsideration of the Fifth Report and
Order, the Personal Communications
Industry Association (“PCIA™) asserted
that the FRFA'’s discussion of small
businesses that would be affected by the
DTV rules and policies should have
included mobile licensees, not just other
broadcast licensees. Rejecting PCIA’s
argument, the Commission notes that
the FRFA’s scope is limited to small
entities directly subject to
administrative rules, rather than all
entities that are indirectly affected by
the results that any rules will produce.

87. Also, the Commission on its own
motion has made three minor technical
changes to the rules adopted in the Fifth
Report and Order and one minor
substantive change, which are explained
above. They do not affect the previous
FRFA. These minor rule changes do not
alter in any significant way the FRFA or
the potential effect of the rules on any
small entities that may be subject to
them. The Commission shall send a
copy of this Supplemental Final
Regulatory Flexibility Analysis, along
with this Memorandum Opinion and
Order on Reconsideration of the Fifth
Report and Order, in a report to
Congress pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 801 (a)(1)(A).

Ordering Clauses

88. Accordingly, it is ordered that,
pursuant to sections 4(i) & (j), 303(r),
307, 309, and 336 of the
Communications Act of 1934 as
amended, 47 U.S.C. 8§ 154(i), (j) 303(r),
307, 309, and 336, this Memorandum
Opinion and Order is adopted.

89. It is further ordered that the
Petitions for Reconsideration in this
proceeding are granted to the extent
described above, and are otherwise
denied.

90. It is further ordered that the rule
changes set forth in this document shall
become effective May 1, 1998.

91. It is further ordered that, upon
release of this Memorandum Opinion
and Order, this proceeding is hereby
terminated.

List of Subject in 47 CFR Part 73

Television broadcasting.
Federal Communications Commission,
Magalie Roman Salas,
Secretary.

Rule Changes

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

2. Section 73.624 is amended by
revising paragraph (c) to read as folows:

§73.624 Digital Television Broadcast
Stations.
* * * * *

(c) Provided that DTV broadcast
stations comply with paragraph (b) of
this section, DTV broadcast stations are
permitted to offer services of any nature,
consistent with the public interest,
convenience, and necessity, on an
ancillary or supplementary basis. The
kinds of services that may be provided
include, but are not limited to computer
software distribution, data
transmissions, teletext, interactive
materials, aural messages, paging
services, audio signals, subscription
video, and any other services that do not
derogate DTV broadcast stations’
obligations under paragraph (b) of this
section. Such services may be provided
on a broadcast, point-to-point or point-
to-multipoint basis, provided, however,
that any video broadcast signal provided
at no direct charge to viewers shall not
be considered ancillary or
supplementary.

(1) DTV licensees that provide
ancillary or supplementary services that
are analogous to other services subject
to regulation by the Commission must
comply with the Commission
regulations that apply to those services,
provided, however, that no ancillary or
supplementary service shall have any
rights to carriage under 8§ 614 or 615 of
the Communications Act of 1934, as
amended, or be deemed a multichannel
video programming distributor for
purposes of section 628 of the
Communications Act of 1934, as
amended.

(2) In all arrangements entered into
with outside parties affecting service
operation, the DTV licensee or permittee
must retain control over all material
transmitted in a broadcast mode via the
station’s facilities, with the right to
reject any material in the sole judgment
of the permittee or licensee. The
licensee or permittee is also responsible
for all aspects of technical operation
involving such services.

(3) In any application for renewal of
a broadcast license for a television
station that provides ancillary or
supplementary services, a licensee shall
establish that all of its program services
on the analog and the DTV spectrum are
in the public interest. Any violation of
the Commission’s rules applicable to

ancillary or supplementary services will
reflect on the licensee’s qualifications
for renewal of its license.

* * * * *

[FR Doc. 988458 Filed 3—-31-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 970930235-8028-02; 1.D.
032598E]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
fishery for Atlantic migratory group king
mackerel in the exclusive economic
zone (EEZ) of the Atlantic. This closure
is necessary to protect the Atlantic
group king mackerel resource.

DATES: The closure is effective 12:01
a.m., March 29, 1998, through March 31,
1998.

FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS implemented
a commercial quota for the Atlantic
migratory group of king mackerel of 2.52
million Ib (1.14 million kg).

In accordance with 50 CFR
622.43(a)(3), NMFS is required to close
any segment of the king mackerel
commercial fishery when its allocation
or quota is reached or is projected to be
reached by publishing a notification in
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the Federal Register. NMFS has
determined that the commercial quota
of 2.52 million Ib (1.14 million kg) for
the Atlantic migratory group of king
mackerel was reached on March 28,
1998. Accordingly, the commercial
fishery for Atlantic group king mackerel
is closed effective 12:01 a.m., local time,
March 29, 1998, through March 31,
1998, the end of the fishing year.

From November 1 through March 31,
the boundary separating the Atlantic
and Gulf migratory groups of king
mackerel is 29°25”" N. lat., which is a
line directly east from the Volusia/
Flagler County, FL, boundary to the
outer limit of the EEZ. The boundary off
the northern Atlantic coastal states is
between the New England Fishery
Management Council and the Mid-
Atlantic Fishery Management Council
as specified in §600.105(a).

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel permitted to
fish under a commercial quota may fish
for Atlantic group king mackerel in the
EEZ of the closed migratory group or
retain Atlantic group king mackerel in
or from the EEZ of the closed migratory
group. A person aboard a vessel for
which the permit indicates both
commercial king mackerel and charter/
headboat for coastal migratory pelagic
fish may continue to retain king
mackerel under the bag and possession
limit set forth in 50 CFR 622.39(c)(1)(i),
provided the vessel is operating as a
charter vessel or headboat.

During the closure, king mackerel
from the closed migratory group taken
in the EEZ, including those harvested
under the bag limit, may not be
purchased or sold. This prohibition
does not apply to trade in king mackerel
from the closed migratory group that
were harvested, landed ashore, and sold
prior to the closure and were held in
cold storage by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 26, 1998.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-8561 Filed 3—27-98; 3:25 pm)]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 970930235-8028-02; I.D.
032598D]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
fishery for king mackerel in the
exclusive economic zone (EEZ) in the
western zone of the Gulf of Mexico. This
closure is necessary to protect the
overfished Gulf king mackerel resource.
DATES: The closure is effective 12:01
a.m., March 29, 1998, through June 30,
1998.

FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, 813-570-5305.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS recently
implemented (63 FR 8353, February 19,
1998) a commercial quota for the Gulf
of Mexico migratory group of king
mackerel in the western zone of 1.05
million Ib (0.48 million kg). The fishery
was opened February 20, 1998 (63 FR
9158, February 24, 1998), to allow
harvest of the remaining balance
between the newly implemented quota
and the former, lower quota of 0.77
million Ib (0.35 million kg).

In accordance with 50 CFR
622.43(a)(3), NMFS is required to close
any segment of the king mackerel
commercial fishery when its allocation
or quota is reached or is projected to be
reached by publishing a notification in
the Federal Register. NMFS has

determined that the commercial quota
of 1.05 million Ib (0.48 million kg) for
the western zone of the Gulf migratory
group of king mackerel was reached on
March 28, 1998. Accordingly, the
commercial fishery for Gulf group king
mackerel from the western zone is
closed effective 12:01 a.m., local time,
March 29, 1998, through June 30, 1998,
the end of the fishing year. The
boundary between the eastern and
western zones is 87°31'06”" W. long.,
which is a line directly south from the
Alabama/Florida boundary.

NMPFS previously determined that the
commercial quotas for king mackerel for
vessels using run-around gillnet and
hook-and- line gears in the Florida west
coast subzone of the eastern zone of the
Gulf of Mexico were reached and closed
those fishery segments on February 24,
1998 (63 FR 10154, March 2, 1998), and
March 5, 1998 (63 FR 11628, March 10,
1998), respectively. Thus, with this
closure, all commercial fisheries for
king mackerel in the EEZ are closed
from the U.S./Mexico border through
the Florida west coast subzone through
June 30, 1998. The Florida west coast
subzone extends from 87°31°06” W.
long. (due south of the Alabama/Florida
boundary) to (1) 25°20.4’ N. lat. (due
east of the Dade/Monroe County, FL,
boundary) through March 31, 1998; and
(2) 25°48’ N. lat. (due west of the
Monroe/Collier County, FL, boundary)
from April 1, 1998, through October 31,
1998.

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel permitted to
fish under a commercial quota may fish
for Gulf group king mackerel in the EEZ
of the closed zones or retain Gulf group
king mackerel in or from the EEZ of the
closed zones. A person aboard a vessel
for which the permit indicates both
commercial king mackerel and charter/
headboat for coastal migratory pelagic
fish may continue to retain king
mackerel under the bag and possession
limit set forth in 50 CFR 622.39(c)(1)(ii),
provided the vessel is operating as a
charter vessel or headboat.

During the closure, king mackerel
from the closed zones taken in the EEZ,
including those harvested under the bag
limit, may not be purchased or sold.
This prohibition does not apply to trade
in king mackerel from the closed zones
that were harvested, landed ashore, and
sold prior to the closure and were held
in cold storage by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.
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Authority: 16 U.S.C. 1801 et seq.

Dated: March 26, 1998.
Bruce C. Morehead,
Acting Director, Office of Sustainable

Fisheries, National Marine Fisheries Service.

[FR Doc. 98-8560 Filed 3—27-98: 3:25; pm]
BILLING CODE 3510-22-F
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Federal Register

Vol. 63, No. 62
Wednesday, April 1, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 293 and 410
RIN 3206-AH94

Personnel Records and Training

AGENCY: Office of Personnel
Management.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Personnel
Management is issuing proposed
regulations governing personnel records
and Federal employee training. The
proposed regulations amend a statement
about maintaining individual employee
training records and clarify agency
authority for training employees outside
the United States.

DATES: Submit comments on or before
June 1, 1998.

ADDRESSES: Send or deliver written
comments to Steven R. Cohen, Director,
Office of Workforce Relations, U.S.
Office of Personnel Management, Room
7508, 1900 E Street NW., Washington,
DC, 20415-0001.

FOR FURTHER INFORMATION CONTACT: For
5 CFR Part 293 information: Linda Brick
on 202-606-1126, fax 202-606-1719, or
email Imbrick@opm.gov. For 5 CFR 410
information: Judith Lombard on 202—
606-2431, fax 202-606—2394, or email
jmlombar@opm.gov.

SUPPLEMENTARY INFORMATION: These
proposed rules affect the training of
Government employees. The changes
are summarized as follows:

(1) Training Records. The proposed
rules remove a parenthetical sentence in
5 CFR 293.403(b)(3) that provides for
records of training of 8 hours or more
to be placed in an employee’s Official
Personnel File.

Since publication of the U.S. Office of
Personnel Management Guide to
Personnel Recordkeeping, March 15,
1996 (available from the Superintendent
of Documents, U.S. Government
Printing Office, or from the U.S. Office
of Personnel Management’s website at
http://www.opm.gov/feddata/html/

opf.htm), training documents are no
longer maintained as permanent records
in an employee’s Official Personnel
Folder. The parenthetical sentence in 5
CFR 293.403(b)(3) (47 FR 3080) referred
to above is no longer accurate and needs
to be deleted.

(2) Training Outside the United
States. The proposed rules add a section
on training outside the continental
United States.

A section on training outside the
United States was omitted from the final
training regulations published
December 17, 1996 (61 FR 66189).
Previous regulations (47 FR 935 January
8, 1982) included guidance on this
subject. Since publication of the revised
training rules, agency personnel have
often called the U.S. Office of Personnel
Management asking questions about
approval procedures for training that
takes place outside the United States.
The proposed new section clarifies
agency authority in this area. The new
section would be designated as 5 CFR
410.302(f) and would read as follows:

The head of each agency shall prescribe
procedures, as authorized by section 402 of
Executive Order No. 11348, for obtaining
U.S. Department of State advice before
assigning an employee who is stationed
within the continental limits of the United
States to training outside the continental
United States that is provided by a foreign
government, international organization, or
instrumentality of either.

Regulatory Flexibility Act

I certify that these regulations will not
have significant economic impact on a
substantial number of small entities
because they affect only Federal
employees and agencies.

List of Subjects
5 CFR Part 293

Archives and records, Freedom of
information, Government employees,
Health records, and Privacy.

5 CFR Part 410

Education, Government employees.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, the Office of Personnel

Management is proposing to amend 5 CFR
part 293 and 5 CFR part 410 as follows:

PART 293—PERSONNEL RECORDS

Subpart D—Employee Performance
File System Records

1. The authority citation for subpart D
of 5 CFR part 293 continues to read as
follows:

Authority: 5 U.S.C. 552a and 5 U.S.C. 4305
and 4315; E.O. 12107 (December 28, 1978);

5 U.S.C. 1103, 1104, and 1302; 3 CFR 1954—
1958 Compilation; 5 CFR 7.2; E.O. 9830, 3
CFR 1943-1948 Compilation.

§293.403 [Amended]

2. Section 293.403 paragraph (b)(3) is
amended by removing the parenthetical
sentence.

PART 410—TRAINING

3. The authority citation for part 410
continues to read as follows:

Authority: 5 U.S.C. 4101, et. seq.; E.O.
11348, 3 CFR, 1967 Comp., p. 275.

4. Section 410.302 is amended by
adding a new paragraph (f) to read as
follows:

§410.302 Responsibilities of the head of
an agency.
* * * * *

(f) The head of each agency shall
prescribe procedures, as authorized by
section 402 of Executive Order No.
11348, for obtaining U.S. Department of
State advice before assigning an
employee who is stationed within the
continental limits of the United States to
training outside the continental United
States that is provided by a foreign
government, international organization,
or instrumentality of either.

[FR Doc. 98-8515 Filed 3—31-98; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 956

[Docket No. 98AMA—-FV-956-1; FV98-956—
1]

Sweet Onions Grown in the Walla
Walla Valley of Southeast Washington
and Northeast Oregon; Hearing on
Proposed Amendment of Marketing
Agreement and Order No. 956

AGENCY: Agricultural Marketing Service,
USDA.
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ACTION: Notice of hearing on proposed
rulemaking.

SUMMARY: Notice is hereby given of a
public hearing to consider amending
Marketing Agreement and Order No.
956, hereinafter referred to as the
“order.” The order regulates the
handling of Walla Walla Sweet Onions
grown in the Walla Walla Valley of
Southeast Washington and Northeast
Oregon. The purpose of the hearing is to
receive evidence on proposals to amend
provisions of the order. The Walla Walla
Sweet Onion Committee (committee),
responsible for local administration of
the order, has submitted several
proposed amendments. The proposed
amendments would broaden the scope
of the order by adding authority for
grade, size, quality, maturity, and pack
regulations, mandatory inspection,
marketing policy statements, and
minimum gquantity exemptions. In
addition, a proposal is included to make
a minor change in the committee name.
DATES: The hearing will begin at 10:00
a.m. in Walla Walla, Washington, on
April 7, 1998, and, if necessary, will
continue the next day beginning at 9:00
a.m.

ADDRESSES: The hearing will be held at
the WSU/Walla Walla County Extension
Office, 317 West Rose Street, Fifth Street
entrance, Walla Walla, Washington
99362.

FOR FURTHER INFORMATION CONTACT:
Robert Curry, Marketing Specialist,
Northwest Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
1220 S.W. Third Avenue, room 369,
Portland, Oregon 97204; telephone:
(503) 326-2043, Fax: (503) 326—7440; or
Anne M. Dec, Rulemaking Team Leader,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P. O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This
administrative action is taken pursuant
to the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” This action is governed by
the provisions of sections 556 and 557
of title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) seeks to ensure that
within the statutory authority of a
program, the regulatory and
informational requirements are tailored
to the size and nature of small
businesses. Interested persons are
invited to present evidence at the
hearing on the possible regulatory and
informational impacts of the proposals
on small businesses.

The amendments proposed herein
have been reviewed under Executive
Order 12988, Civil Justice Reform. They
are not intended to have retroactive
effect. If adopted, the proposed
amendments would not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this
proposed rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided an
action is filed not later than 20 days
after the date of the entry of the ruling.

The hearing is called pursuant to the
provisions of the Act and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and orders (7 CFR part 900).

The committee submitted proposals to
broaden the scope of the order by
adding authority for grade, size, quality,
maturity, and pack regulations,
mandatory inspection, marketing policy
statements, and minimum quantity
exemptions. In addition, a committee
proposal is included to change the name
of the committee from the Walla Walla
Sweet Onion Committee to the Walla
Walla Sweet Onion Marketing
Committee.

The committee works with the
Department in administering the order.
These proposals have not received the
approval of the Secretary of Agriculture.

The committee believes that the
proposed changes would improve the
administration, operation, and
functioning of the order.

Also, the Fruit and Vegetable
Programs of the Agricultural Marketing

Service (AMS) proposes to allow such
changes as may be necessary to the
order to conform with any amendment
thereto that may result from the hearing.
The public hearing is held for the
purpose of: (i) Receiving evidence about
the economic and marketing conditions
which relate to the proposed
amendments of the order; (ii)
determining whether there is a need for
the proposed amendments to the order;
and (iii) determining whether the
proposed amendments or appropriate
modifications thereof will tend to
effectuate the declared policy of the Act.
All persons wishing to submit written
material as evidence at the hearing
should be prepared to submit four
copies of such material at the hearing
and should have prepared testimony
available for presentation at the hearing.
From the time the notice of hearing is
issued and until the issuance of a final
decision in this proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. The
prohibition applies to employees in the
following organizational units: Office of
the Secretary of Agriculture; Office of
the Administrator, AMS; Office of the
General Counsel, except any designated
employees of the General Counsel
assigned to represent the committee in
this rulemaking proceeding; and the
Fruit and Vegetable Programs, AMS.
Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

List of Subjects in 7 CFR Part 956

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

PART 956—SWEET ONIONS GROWN
IN THE WALLA WALLA VALLEY OF
SOUTHEAST WASHINGTON AND
NORTHWEST OREGON

1. The authority citation for 7 CFR
part 956 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Testimony is invited on the
following proposals or appropriate
alternatives or modifications to such

proposals: Proposals submitted by the
Walla Walla Sweet Onion Committee:

Proposal No. 1

Add a new §956.14 to read as follows:
§956.14 Grading.

Grading is synonymous with “prepare

for market” and means the sorting or
separation of Walla Walla Sweet Onions
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into grades, sizes, and packs for market
purposes.

Proposal No. 2
Add a new §956.15 to read as follows:

§956.15 Grade and size.

Grade means any of the officially
established grades of onions, including
maturity requirements and size means
any of the officially established sizes of
onions as set forth in the United States
standards for grades of onions or
amendments thereto, or modifications
thereof, or variations based thereon, or
States of Washington or Oregon
standards of onions or amendments
thereto or modifications thereof or
variations based thereon, recommended
by the committee and approved by the
Secretary.

Proposal No. 3
Add a new §956.16 to read as follows:

§956.16 Pack.

Pack means a quantity of Walla Walla
Sweet Onions specified by grade, size,
weight, or count, or by type or condition
of container, or any combination of
these recommended by the committee
and approved by the Secretary.

Proposal No. 4

In §956.20, revise paragraph (a) to
read as follows:

§956.20 Establishment and membership.

(a) The Walla Walla Sweet Onion
Marketing Committee, consisting of ten
members, is hereby established. The
committee shall consist of six producer
members, three handler members, and
one public member. Each member shall
have an alternate who shall have the
same qualifications as the member.

* * * * *

Proposal No. 5
Add a new §956.60 to read as follows:

§956.60 Marketing policy.

(a) Preparation. Prior to each
marketing season, the committee shall
consider and prepare a proposed policy
for the marketing of Walla Walla Sweet
Onions. In developing its marketing
policy, the committee shall investigate
relevant supply and demand conditions
for Walla Walla Sweet Onions. In such
investigations, the committee shall give
appropriate consideration to the
following:

(1) Market prices for sweet onions,
including prices by variety, grade, size,
quality, and maturity, and by different
packs;

(2) Supply of sweet onions by grade,
size, quality, maturity, and variety in

the production area and in other sweet
onion producing sections;

(3) The trend and level of consumer
income;

(4) Establishing and maintaining
orderly marketing conditions for Walla
Walla Sweet Onions;

(5) Orderly marketing of Walla Walla
Sweet Onions as will be in the public
interest; and

(6) Other relevant factors.

(b) Reports. (1) The committee shall
submit a report to the Secretary setting
forth the aforesaid marketing policy,
and the committee shall notify
producers and handlers of the contents
of such report.

(2) In the event it becomes advisable
to shift from such marketing policy
because of changed supply and demand
conditions, the committee shall prepare
an amended or revised marketing policy
in accordance with the manner
previously outlined. The committee
shall submit a report thereon to the
Secretary and notify producers and
handlers of the contents of such report
on the revised or amended marketing

policy.
Proposal No. 6

Amend §956.62 by revising the
section to read as follows:

§956.62 Issuance of regulations.

(a) Except as otherwise provided in
this part, the Secretary shall limit the
shipment of Walla Walla Sweet Onions
by any one or more of the methods
hereinafter set forth whenever the
Secretary finds from the
recommendations and information
submitted by the committee, or from
other available information, that such
regulation would tend to effectuate the
declared policy of the Act. Such
limitation may:

(1) Regulate in any or all portions of
the production area, the handling of
particular grades, sizes, qualities, or
maturities of any or all varieties of
Walla Walla Sweet Onions, or
combinations thereof, during any period
or periods;

(2) Regulate the handling of particular
grades, sizes, qualities, or maturities of
Walla Walla Sweet Onions differently,
for different varieties or packs, or for
any combination of the foregoing,
during any period or periods;

(3) Provide a method, through rules
and regulations issued pursuant to this
part, for fixing the size, capacity,
weight, dimensions, markings or pack of
the container or containers, which may
be used in the packaging or handling of
Walla Walla Sweet Onions, including
appropriate logo or other container

markings to identify the contents
thereof;

(4) Regulate the handling of Walla
Walla Sweet Onions by establishing, in
terms of grades, sizes, or both, minimum
standards of quality and maturity.

(b) The Secretary may amend any
regulation issued under this part
whenever the Secretary finds that such
amendment would tend to effectuate the
declared policy of the Act. The
Secretary may also terminate or suspend
any regulation or amendment thereof
whenever the Secretary finds that such
regulation or amendment obstructs or
no longer tends to effectuate the
declared policy of the Act.

Proposal No. 7
Revise §956.64 to read as follows:

§956.64 Minimum quantities.

During any period in which
shipments of Walla Walla Sweet Onions
are regulated pursuant to this part, each
handler may handle up to, but not to
exceed, 2,000 pounds of Walla Walla
Sweet Onions per shipment without
regard to the inspection requirements of
this part: Provided, That such Walla
Walla Sweet Onion shipments meet the
minimum requirements in effect at the
time of the shipment pursuant to
§956.62. The committee, with the
approval of the Secretary, may
recommend modifications to this
section and the establishment of such
other minimum quantities below which
Walla Walla Sweet Onion shipments
will be free from the requirements in, or
pursuant to, §8 956.42, 956.62, and
956.63, or any combination thereof.

Proposal No. 8

Add a new undesignated center
heading and a new §956.70 to read as
follows:

Inspection

§956.70

(a) During any period in which
shipments of Walla Walla Sweet Onions
are regulated pursuant to this subpart,
no handler shall handle Walla Walla
Sweet Onions unless such onions are
inspected by an authorized
representative of the Federal-State
Inspection Service, or such other
inspection service as the Secretary shall
designate and are covered by a valid
inspection certificate, except when
relieved from such requirements
pursuant to §8 956.63 and 956.64, or
both. Upon recommendation of the
committee, with approval of the
Secretary, inspection providers and
certification requirements may be

Inspection and certification.
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modified to facilitate the handling of
Walla Walla Sweet Onions.

(b) Regrading, resorting, or repacking
any lot of Walla Walla Sweet Onions
shall invalidate prior inspection
certificates insofar as the requirements
of this section are concerned. No
handler shall ship Walla Walla Sweet
Onions after they have been regraded,
resorted, repacked, or in any other way
further prepared for market, unless such
onions are inspected by an authorized
representative of the Federal-State
Inspection Service, or such other
inspection service as the Secretary shall
designate: Provided, That such
inspection requirements on regraded,
resorted, or repacked Walla Walla Sweet
Onions may be modified, suspended, or
terminated under rules and regulations
recommended by the committee, and
approved by the Secretary.

(c) Upon recommendation of the
committee, and approval of the
Secretary, all Walla Walla Sweet Onions
that are required to be inspected and
certified in accordance with this section
shall be identified by appropriate seals,
stamps, tags, or other identification to
be furnished by the committee and
affixed to the containers by the handler
under the direction and supervision of
the Federal-State or Federal inspector,
or the committee. Master containers
may bear the identification instead of
the individual containers within said
master container.

(d) Insofar as the requirements of this
section are concerned, the length of time
for which an inspection certificate is
valid may be established by the
committee with the approval of the
Secretary.

(e) When Walla Walla Sweet Onions
are inspected in accordance with the
requirements of this section, a copy of
each inspection certificate issued shall
be made available to the committee by
the inspection service.

(f) The committee may enter into an
agreement with the Federal and Federal-
State Inspection Services with respect to
the costs of the inspection required by
paragraph (a) of this section, and may
collect from handlers their respective
pro rata shares of such costs.

The Fruit and Vegetable Programs,
Agricultural Marketing Service,
submitted the following proposal:

Proposal No. 9

Make such changes as may be
necessary to the order to conform with
any amendment thereto that may result
from the hearing.

Dated: March 25, 1998.
Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-8434 Filed 3-31-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—SW-10-AD]

Airworthiness Directives; Bell
Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to Bell
Helicopter Textron Canada (BHTC)
Model 407 helicopters. This proposal
would require shimming the tail rotor
drive system bearing supports (bearing
supports). This proposal is prompted by
reports of cracked bearing hangar
support arms in the area of the fillet
radius. The actions specified by the
proposed AD are intended to prevent
failure of the bearing supports, which
could result in excessive tail rotor drive
system vibration, loss of tail rotor drive,
and subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before May 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-10-
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137. Comments
may be inspected at this location
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Bell Helicopter Textron Canada, 12,800
Rue de I’Avenir, Mirabel, Quebec
JON1LO, telephone (800) 463-3036, fax
(514) 433-0272. This information may
be examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas.

FOR FURTHER INFORMATION CONTACT: Mr.
Jurgen Priester, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Certification Office, 2601 Meacham

Blvd., Fort Worth, Texas 76137, (817)
222-5159, fax (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98-SW-10-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 98-SW-10-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

Transport Canada, which is the
airworthiness authority for Canada,
recently notified the FAA that an unsafe
condition may exist on BHTC Model
407 helicopters. Transport Canada
advises that there have been some
occurrences of a gap between the
bearing support and the bearing hanger
on the tailboom. They further advise
that this situation, if not corrected,
could lead to serious vibration of the tail
rotor drive shaft, and eventually, to total
disintegration of the shaft.

BHTC has issued Bell Helicopter
Textron Alert Service Bulletin No. 407—
97-7, dated February 27, 1997, which
specifies a procedure for shimming
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between the bearing supports and the
bearing hangers on the tailboom.
Transport Canada classified this service
bulletin as mandatory and issued AD
No. CF-97-08, dated May 30, 1997, in
order to assure the continued
airworthiness of these helicopters in
Canada.

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept the FAA informed of
the situation described above. The FAA
has examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other BHTC Model 407
helicopters of the same type design
registered in the United States, the
proposed AD would require shimming
the bearing supports within the next 25
hours time-in-service. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

The FAA estimates that 160
helicopters of U.S. registry would be
affected by this proposed AD, that it
would take approximately 4 work hours
per helicopter to accomplish the
shimming of the bearing support, and
that the average labor rate is $60 per
work hour. Required parts would cost
approximately $30 per helicopter. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $43,200.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Bell Helicopter Textron Canada: Docket No.
98-SW-10-AD.

Applicability: Model 407 helicopters, serial
numbers 53000, 53002 through 53065, 53067,
and 53069 through 53075, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service, unless accomplished
previously.

To prevent failure of the bearing supports,
which could result in excessive tail rotor
drive system vibration, loss of tail rotor drive,
and subsequent loss of control of the
helicopter, accomplish the following:

(a) Shim the tail rotor drive system bearing
supports in accordance with the
Accomplishment Instructions contained in
Bell Helicopter Textron Alert Service

Bulletin No. 407-97-7, dated February 27,
1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Certification.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from Rotorcraft Certification.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD No. CF-
97-08, dated May 30, 1997.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8469 Filed 3—31-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-SW-39-AD]

Airworthiness Directives; Eurocopter
France Model AS 332C, L, and L1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
Eurocopter France (Eurocopter) Model
AS 332C, L, and L1 helicopters. This
proposal would require initial and
repetitive inspections of the tail rotor
shaft flapping hinge retainers (retainers)
for cracks. This proposal is prompted by
a report of high vibrations occurring on
a helicopter while in service due to a
cracked retainer. The actions specified
by the proposed AD are intended to
detect cracks on the retainers that could
lead to high tail rotor vibrations, loss of
tail rotor control, and subsequent loss of
control of the helicopter.

DATES: Comments must be received by
May 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
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Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-39—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137. Comments
may be inspected at this location
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Mathias, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5123, (817) 222-5961.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-SW-39-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 97-SW-39-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

The Direction Generale De L’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe

condition may exist on Eurocopter
Model AS 332C, L, and L1 helicopters.
The DGAC advises that cracking of the
retainers could lead to high tail rotor
vibrations, loss of tail rotor control, and
subsequent loss of control of the
helicopter.

Eurocopter France has issued
Eurocopter France Service Bulletin No.
05.00.41, dated January 29, 1996, which
specifies visually checking the entire
outside area of the five flapping hinge
retainers, part number 330A33.3165.00,
for cracks after the last flight of each
day. If it cannot be determined by the
visual inspection that no crack is
present, the service bulletin also
specifies that a dye penetrant crack
detection inspection be performed. The
DGAC classified this service bulletin as
mandatory and issued DGAC AD 96—
074-057(B), dated March 27, 1996, in
order to assure the continued
airworthiness of these helicopters in
France.

This helicopter model is
manufactured in France and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter Model AS
332C, L, and L1 helicopters of the same
type design registered in the United
States, the proposed AD would require
a dye penetrant inspection of the
retainers for cracks prior to the first
flight of each day.

The FAA estimates that 4 helicopters
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 0.5 work hours per
helicopter to accomplish each dye
penetrant inspection, 2.0 work hours to
replace the retainer on each helicopter,
and that the average labor rate is $60 per
work hour. Required parts, if
replacement of the retainers on the tail
rotor blades is necessary, would cost
approximately $56,900 per helicopter.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $252,080,
assuming that the retainers on the tail
rotor blades are replaced on all 4

helicopters and each helicopter is dye
penetrant inspected 200 times per year.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Eurocopter France: Docket No. 97-SW-39—
AD.

Applicability: AS 332C, L, and L1
helicopters, with tail rotor shaft flapping
hinge retainer, part number 330A33.3165.00,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
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owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To detect cracks on a tail rotor shaft
flapping hinge retainer (retainer) that could
lead to high tail rotor vibrations, loss of tail
rotor control, and subsequent loss of control
of the helicopter, accomplish the following:

(a) Prior to further flight, and thereafter
before the first flight of each day, perform a
dye penetrant inspection of each retainer for
cracks.

(b) If a crack is found on any retainer,
replace it with an airworthy retainer.

Note 2: Eurocopter Service Bulletin No.
05.00.41, dated January 29, 1996, pertains to
the subject of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96-074-057(B), dated March 27,
1996.

Issued in Fort Worth, Texas, on March 24,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8467 Filed 3—31-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-133-AD]

RIN 2120-AA64

Airworthiness Directives; Glaser-Dirks

Flugzeugbau GmbH Models DG-100
and DG-400 Gliders

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Glaser-
Dirks Flugzeugbau GmbH (Glaser-Dirks)
Models DG-100 and DG-400 gliders.
The proposed AD would require
repetitively inspecting the airbrakes to
assure they retract at their outboard end
first, and repairing the airbrakes if they
do not retract at their outboard end first;
and repetitively inspecting the airbrake
torque tube in the fuselage for cracks or
deformations, and reinforcing or
replacing, as necessary, if cracks or
deformations are found in the airbrake
torque tube. The proposed AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by the
proposed AD are intended to prevent
overloading of the airbrake control
system caused by free play between the
bellcrank and airbrake plate, which
could result in failure of the operating
lever of the airbrake torque tube in the
fuselage.

DATES: Comments must be received on
or before May 8, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—-CE—-
133-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from DG-
Flugzeugbau GmbH, Postfach 4120, D-
76625 Bruchsal 4, Germany; telephone:
+49 7257-89-0; facsimile: +49 7257—
8922. This information also may be
examined at the Rules Docket at the
address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, Small
Airplane Directorate, Aircraft
Certification Service, FAA, 1201

Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-133-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-133-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on all
DG-Flugzeugbau Models DG-100 and
DG-400 gliders. The LBA reports two
weld joint failures of the airbrake torque
tube and incidents of free play between
the bellcrank and airbrake plate. This
freeplay could prevent the airbrake cap
from being flush with the wing surface
at the outboard wing at the outboard
end.

These conditions, if not corrected in
a timely manner, could result in
overloading of the airbrake control
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system and failure of the operating lever
of the airbrake torque tube in the
fuselage.

Relevant Service Information

Glaser-Dirks has issued DG-
Flugzeugbau Technical Note No. 301/
18, No. 323/9, and No. 826/34, dated
November 4, 1996, which specifies
inspecting the airbrakes to assure they
retract at their outboard end first, and
repairing the airbrakes if they do not
retract at their outboard end first; and
repetitively inspecting the airbrake
torque tube in the fuselage for cracks or
deformations, and reinforcing or
replacing, as necessary, if cracks or
deformations are found in the airbrake
torque tube. The procedures for
accomplishing these actions are
included in the following:

¢ DG-Flugzeugbau GmbH Working
instructions No. 1 for Technical Note
No. 301/18, 323/9, and 826/34, dated
November 4, 1996, for the airbrake
retraction inspection and repair; and

¢ DG-Flugzeugbau GmbH Working
instructions No. 2 for Technical Note
No. 301/18, 323/9, and 826/34, dated
November 4, 1996, for the airbrake
torque tube inspection and
reinforcement or replacement.

The LBA classified this service
information as mandatory and issued
German AD 97-011, dated January 30,
1997, in order to assure the continued
airworthiness of these gliders in
Germany.

The FAA'’s Determination

This glider model is manufactured in
Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Glaser-Dirks Models
DG-100 and DG—400 gliders of the same
type design registered in the United
States, the FAA is proposing AD action.
The proposed AD would require
repetitively inspecting the airbrakes to

assure they retract at their outboard end
first, and repairing the airbrakes if they
do not retract at their outboard end first;
and repetitively inspecting the airbrake
torque tube in the fuselage for cracks or
deformati